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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Date Proceedings 


1961—Deposit for cost by 

Jan. 23—Complaint, appearance; filed 

Jan. 23—Summons, copies (1) and copies (1) of Com- 
plaint issued to deft. #1; N.F. 2-8-61 N.Y. 
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Jan. 23—Summons copy (1) and copy (1) of complaint 
issued to deft. #2; ser. 1-24-61 

Feb. 20—Motion of deft. #2 to dismiss; P&A; c/s 2-20- 
61. M.C.; appearance of Hudson & Creyke; filed 

Mar. 7—Answer of pltf to motion of deft #2 to dismiss; 
P&A; filed 

Mar. 14—Motion of deft Indemnity Insurance Co., of 
North America to dismiss argued and submitted. 
(Reported by M. A. Deeds) Matthews, J. 

May 9—Memorandum directing Clerk to set motion to 
dismiss for reargument and notify counsel; directing 
counsel for Indemnity Insurance Co. to provide cer- 
tain information to Court. (N) Matthews, J. 

May 16—Supplemental P&A of deft in support of mo- 
tion to dismiss; ¢/m 5-16-61; filed 

May 18—Supplemental brief of pltf in opposition to 
memorandum submitted by deft; ¢/m 5-17-61; filed 

June 7—Memorandum denying motion to dismiss (N) 
AC/N; Matthews, J. 

June 15—Application of deft #2 for authorization of in- 
terlocutory appeal from order of June 7, 1961; c/m 
6-14-61; filed 

June 16—Order denying motion to dismiss and staying 
proceedings pending action by U. S. Court of Appeals 
(N); Matthews, J. 

June (sic) 19—Notice of appeal of deft #2; deposit by 
Moon $5.00 (copy mailed to Walter BE. Dillon, Jr.) ; 
filed 

Aug. 1—Certified copy of order of U. S. Court of Appeals 
for District of Columbia granting application for per- 
mission to take an interlocutory appeal; filed 

Aug. 14—Undertaking of plft with Federal Insurance Co. 
in sum of $250.00 approved; (fiat) Walsh, J. 

Aug. 22—Record on Appeal delivered to USCA. Deposit 
by Geoffrey Creyke, Jr. 80¢ 

Aug. 22—Receipt from USCA for original papers; filed 
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[Filed January 23, 1961] 
IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 221-61 


Unrrep States or America, to use and benefit of Bamzy- 
Lewis-WruMs or Frorma, Inc., 7541 Northeast Third 
Place, Miami 38, Florida, 


Plaintiff 
vs. 


Perer Kiewrr Sons Company or Cawapa Lirurrep AND 
Perri Limrrep, 122 East 42nd Street, New York 17, 
New York, a Joint Venture, 


and 


Ixpemniry Insurance Company or NortH AMERICA, 
2133 Wisconsin Avenue, N. W., Washington, D. C., 
a corporation, 

Defendants 


COMPLAINT UNDER MILLER ACT 


The United States of America for the use and benefit 
of the Bailey-Lewis-Williams of Florida, Inc., a corpora- 
tion organized under the laws of the State of Florida and 
doing business at 7541 Northeast Third Place, Miami, 
Florida, complains of the defendants as follows. 


1. Jurisdiction of this action is vested in this Court 
under and by virtue of the provisions of the Miller Act 
(U.S.C. Tit. 40, Sect. 270, a through d), for that the work 
involved in the contract hereinafter referred to was to be 
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performed and was executed in Goose Bay, Labrador, a 
District for which no United States District Court has 
territorial jurisdiction, and jurisdiction thus vests in this 
Court wherein the seat of government is located. 


2. On May 20, 1958, the United States of America act- 
ing through the Contracting Officer, United States Army 
Engineer District, Eastern Ocean Corps of Engineers, 
and the defendant, Peter Kiewit Sons Company of Can- 
ada Limited and Perini Limited, a joint venture, doing 
business at 122 East 42nd Street, New York 17, New 
York, hereinafter referred to as Kiewit-Perini, entered 
into a written contract whereby Kiewit-Perini agreed to 
furnish labor and materials and to perform all work 
required in connection with the construction of family 
housing and other facilities at Goose Bay, Labrador. 


3. Pursuant to the Miller Act the defendant, Kiewit- 
Perini, as principal, and the defendant, Indemnity In- 
surance Company of North America, a corporation doing 
business in the District of Columbia, as surety, bound 


themselves jointly and severally to make prompt payment 
of all amounts due all persons supplying labor and ma- 
terial in the prosecution of the work provided for in the 
contract. 


4, On August 12, 1958, Kiewit-Perini entered into a 
sub-contract with plaintiff whereby plaintiff agreed to 
perform certain painting, filling and taping work on the 
aforesaid construction project. 


5. Plaintiff has performed the aforesaid painting, fill- 
ing and taping work on the sub-contract and said work 
has been accepted by Kiewit-Perini and the United States 
Army Engineer Contracting Officer, but Kiewit-Perini has 
failed to pay and despite use plaintiffs demands has an 
unpaid balance of $63,433.03. 


6. The last date upon which labor was supplied on the 
aforementioned project was July 26, 1960. 
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7. On October 10, 1960, by registered mail, use plain- 
tiff notified defendant, Kiewit-Perini, of its failure to 
pay the balance of $63,433.03. 


WHEREFORE the United States of America for the 
use and benefit of Bailey-Lewis-Williams of Florida, Inc. 
demands judgment against the defendant for $63,433.03, 
and the cost of this action. 


Respectfully submitted, 


/s/ Walter E. Dillon, Jr. 
Water E. Dion, Jr. 
Attorney for Bailey-Lewis- 

Williams of Florida, Inc. 


Dillon and Dillon 
1625 Eye Street, N. W. 
Washington 6, D. C. 


Andrew P. Murphy, Esquire 
Transportation Building 
Washington, D. C. 


Charles Netter, Esquire 
Brunstetter, Netter & Buchmann 
832 Ingraham Building 

Miami, Florida 


Of Counsel 
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[Filed February 20, 1961] 


MOTION OF DEFENDANT INDEMNITY 
INSURANCE COMPANY OF NORTH AMERICA TO 
DISMISS FOR LACK OF JURISDICTION OVER 
SUBJECT MATTER AND IMPROPER VENUE 
FAILURE TO STATE A CLAIM UPON WHICH 
RELIEF CAN BE GRANTED AND FORUM NON 
CONVENIENS 


Comes now this defendant, Indemnity Insurance Com- 
pany of North America, a corporation and, moves the 
Court to dismiss the captioned action without leave to 
amend upon the following grounds now set forth as 
alternatives: 


1. That this Court lacks jurisdiction over the subject 
matter; 


2. That this Court lacks proper venue; 


3. That the Complaint fails to state a claim upon which 
relief can be granted; 


4. That, in any event, this action should be dismissed 
on the basis of forum non conveniens. 


Upon its face, the Complaint asserts that jurisdiction 
ig vested by virtue of the provisions of the Miller Act, 
40 U.S.C., Section 270, that the work was performed out- 
side of the United States and hence outside of this Dis- 
trict, and the said Act expressly limits the remedy there- 
under to “* * any district in which the contract was to 
be performed and executed and not elsewhere. * *” 


TA 


Wherefore, this defendant demands that the Complaint 
against it be dismissed without leave to amend. 


HUDSON AND CREYKE 


By /s/ Geoffrey Creyke, Jr. 
GrorrREY CREYKE, JB. 


By /s/ J. Mitchell Brown 
J. Mrronzenn Brown 
Attorneys for Defendant 
_ . Indemnity Insurance Company 
\: of North America 
\400 Washington Building 
Washington 5, D. C. 
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[Filed March 7, 1961] 


ANSWER TO MOTION OF DEFENDANT 
INDEMNITY INSURANCE COMPANY OF 
NORTH AMERICA TO DISMISS FOR LACK OF 
JURISDICTION OVER SUBJECT MATTER AND 
IMPROPER VENUE FAILURE TO STATE A CLAIM 
UPON WHICH RELIEF CAN BE GRANTED AND 
FORUM NON CONVENIENS 


Comes now this plaintiff, a corporation and, moves the 
Court to deny defendant insurance company’s Motion to 
Dismiss upon the following grounds: 


1. That this Court has jurisdiction over the subject 
matter. 


2. That defendants’ objections as to venue and forum 
non conveniens are without merit. 


WHEREFORE, plaintiff respectfully submits that the 
Motion to Dismiss the complaint should be denied. 


DILLON AND DILLON 


By /s/ Walter E. Dillon, Jr. 
Waxrer BE. Dnox, Jz 
Attorney for Plaintiff 


Bailey-Lewis-Williams of 
Florida, Ine. 

1625 Eye Street, N. W. 

Washington 6, D. C. 
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[Filed June 7, 1961] 


MEMORANDUM 


This is an action under the Miller Act, 40 U.S.C.A. 
270a and 270b, wherein the “use plaintiff” sues to recover 
$63,433.03 for painting, filling and taping work which 
plaintiff says it performed as subcontractor of the prime 
contractor, Peter Kiewit Sons Company of Canada Limit- 
ed, on a certain building project of the United States. 
A contract was entered into on May 20, 1958 between the 
prime contractor and the United States for such building 
project consisting of the construction of family housing 
and other facilities at Goose Air Base, Goose Bay, Lab- 
rador, Canada. Pursuant to the Miller Act, the prime 
contractor as principal and the defendant, Indemnity In- 
surance Company of North America, as surety, executed 
a “Payment Bond” to the United States. A condition 


of this bond is prompt payment “to all persons supply- 
ing labor and material in the prosecution of the work 
provided for in said contract”. This suit is on the bond, 
and the only defendant served with process is the surety. 


It is alleged by plaintiff that its work was accepted by 
the prime contractor and by the United States, that the 
last date upon which labor was supplied on the project 
was July 26, 1960, and that on October 10, 1960, by 
registered mail, plaintiff notified the prime contractor of 
its failure to pay plaintiff a balance of $63,433.03. 


The matter before the Court is a motion by the surety 
to dismiss the action. 


As ground of the motion to dismiss the surety asserts 
that the court lacks jurisdiction over the subject matter or 
lacks proper venue, or that the complaint fails to state a 
claim upon which relief can be granted, and that, in any 
event, the action should be dismissed on the basis of 
forum non conveniens. 
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The surety further asserts that the complaint on its 
face shows that jurisdiction is claimed by virtue of the 
Miller Act and in addition that the work for which plain- 
tiff is seeking payment was performed outside the United 
States and hence outside this judicial District whereas 
the Act expressly limits the right to sue thereunder to a 
suit in “the United States District Court for any district 
in which the contract was to be performed and executed 


and not elsewhere”. 


Consideration will first be given to the doctrine of 
forum non conveniens. Inquiry was made of counsel for 
the surety as to whether a suit on the bond is pending 
elsewhere, and as to what forum the surety would deem 
more convenient than this forum. The response was that 
no suit is pending elsewhere on the bond, that plaintiff 
should sue the prime contractor in the Canadian court 
where the work was performed and such contractor is 
located, that the claim “would be thus properly litigated 
in a forum which is well versed with the laws that govern 
the amount and validity of the claim”, and that “once the 
claim has been reduced to judgment, then, if necessary, 
plaintiff could bring action upon this judgment against 
the surety wherever it can be found.” ? 


Since two suits would be more circuitous than one and 
since the work was performed in Labrador and the prime 
contractor appears to be located elsewhere in Canada, and 


1The quoted language is from subdivision (b) of Section 2 of 
the Miller Act, 40 U.S.C.A. 270b(b) which reads in part as follows: 


“Every suit instituted under this section shall be brought 
in the name of the United States for the use of the person 
suing, in the United States District Court for any District 
in which the contract was to be performed and executed and 
not elsewhere, irrespective of the amount in controversy in 
such suit * * *.” (Emphasis supplied.) 


2 There is authority for the proposition that an action on a 
judgment cannot be maintained against one not a party to the 
judgment. 50 C.J.S., Judgments, Sec. 878. Jenkins Petroleum 
Process Co. v. Western Oil Corporation, 21 F.Supp. 550. 
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the principal office of the government agencies concerned 
with the subject contract are in this District and the 
surety is likewise in this District, it is not apparent that 
the procedure suggested by the surety would lead to a 
forum more convenient than this forum. 


Moreover, the contract between the United States and 
the prime contractor seems not to support the view of 
the surety that resort should be had to Canada. A pro- 
vision numbered 32 in the contract entitled “Governing 
Law” states: 


“(a) It is expressly understood and agreed that not- 
withstanding the status of the parties hereto or the 
place of execution of this contract, all matters re- 
lating to the interpretation of or arising out of or 
in connection with the performance of this contract 
shall be governed by and determined in accordance 
with the laws of the United States of America. (Em- 
phasis supplied.) 


“(b) It is agreed that no suit or other action shall 
be initiated by the contractor against the Government 
except in a United States Court of competent juris- 


diction.” ** 


The contention of the surety that the complaint should 
be dismissed because this judicial District is not one where 
the contract was to be performed and executed is a con- 
tention which the surety, if sued there, might make in 
each of the other judicial Districts of the United States. 
And if the surety were found and sued in Canada where 
the contract was to be performed and executed, it might 
then contend that the action should be dismissed because 
the Miller Act contemplates that suit be brought in a 
United States District Court, and no such court exists 
in Canada. 


23 The contract between the prime contractor and the plaintiff 
as subcontractor incorporates, among others, this provision of the 
contract between the prime contractor and the United States. 
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Attention is now directed to Section 1 of the Miller Act, 
40 U.S.C.A. 270a. It provides that before any contract, 
exceeding $2,000 in amount, for the construction of any 
public building or public work of the United States is 
awarded to any contractor, such contractor shall furnish 
to the United States a payment bond for the protection 
of all persons supplying labor and materials in the pros- 
ecution of the work provided for in the contract. In the 
instant case the contract is in the amount of $5,529,980 
while the “payment bond” is in the amount of $2,500,000. 
By this bond the prime contractor and the surety are 
jointly and severally bound. 


In subdivision (a) of Section 2 of the Miller Act, 40 
U.S.C.A. 270b, it is stated: 


“Every person who has furnished labor or ma- 
terial in the prosecution of the work provided for in 
such contract, in respect of which a payment bond is 
furnished under section 270a of this title and who 
has not been paid in full therefor * * ° shall have the 
right to sue on such payment bond for the amount, or 
the balance thereof, unpaid at the time of the insti- 
tution of such suit and to prosecute said action to 
final execution and judgment for the sum or sums 
justly due him * * °.” (Emphasis supplied.) 

There is set forth in subdivision (b) of this same section 
2 the provision heretofore mentioned that every suit in- 
stituted under this section shall be brought in the United 
States District Court for any District in which the con- 
tract was to be performed and executed and not else- 
where. 


Contrary to the claim of the surety here, it is clear 
that each United States District Court has jurisdiction of 
suits on payment bonds by suppliers of labor and ma- 
terial on federal construction. Under the Constitution, 
Art. III, Sec. 2, the judicial power extends, among other 
eases, to such as arise under the laws of the United 
States, and to such as are between citizens of different 
States. Certainly the action here is one under a law of the 
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United States and the plaintiff and the surety reside in 
different States. 28 U.S.C.A. 1391(c). The provision in 
the Miller Act as to suit being brought in the United 
States District Court where the contract was to be per- 
formed and executed relates to venue rather than to the 
power of the court to entertain suit. Such a venue pro- 
vision confers a personal privilege on a defendant which 
may be asserted or waived at the election of the defend- 
ant, and is waived if, when sued in some district other 
than the one where venue is laid, the defendant enters 
an appearance without claiming such privilege. Lee v. 
Chesapeake & Ohio Ry., 260 U.S. 653. Texas Construction 
Co. v. United States, 5th Cir., 236 F.2d 138. 


But in the instant case as already indicated the surety 
takes the position that venue is not laid anywhere in the 
United States, and that this suit must be dismissed. 


The subject contract having been performed and ex- 
ecuted in a foreign land, the question here is whether the 


right of the plaintiff to sue the surety on the payment bond 
is nullified by that provision in the Act that suit shall be 
brought in the judicial District of the United States where 
the contract was to be performed and executed and not 
elsewhere. 


This question is to be viewed in its setting. The Miller 
Act provides for a payment bond, and as a result thereof 
the payment bond of the surety exists here for the pro- 
tection of those who supplied labor and material includ- 
ing the plaintiff. The essence of the legislative policy is 
to give a claim under the bond in lieu of the lien upon land 
and buildings customary where property is owned by 
private persons. The statute and bonds given under it 
must be construed liberally. Illinois Surety Co, v. John 
Davis Co., 244 U.S. 376, 380. There is no language in the 
statute nor in the bond whereby the right to sue on the 
bond is restricted to federal public work having the United 
States as its situs. On the contrary, every person supply- 
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ing the contractor with labor or material in the prosecution 
of the work provided for in the contract is given the right 
to sue on the bond without limitation as to whether the 
publie project involved is within or without the United 
States. 


Undoubtedly where the contract is to be performed and 
executed in a particular judicial District of the United 
States then suit is to be brought in that District and not 
elsewhere. However, that formula for maintaining suit is 
meaningless and incapable of application where, as here, 
the contract was to be performed and executed in a foreign 
land having no United States courts. 


It is a rule that where acceptance of the liberal meaning 
of words in a statute leads to results which are absurd 
or futile or are unreasonable and plainly at variance with 
the policy of the legislation, the legislative purpose will be 
followed. Even though, superficially, the meaning of statu- 
tory words appears plain, aids to their interpretation may 
be resorted to in pursuit of the purpose. United States v. 
American Trucking Associations, Inc., 310 U.S. 534, 543- 
544. Hill v. American Surety Co., 200 U.S. 197. Sorrells 
v. United States, 287 U.S. 485, 446. United States v. 
Ryan, 284 US. 167, 172. A construction of a statute 
which preserves its usefulness is to be preferred to an- 
other which does not. Armstrong Co. v. Nu-Enamel Corp., 
305 U.S. 315, 333. In Helvering v. Obici, 97 F.2d 431, 
4th Cireuit, aff. 305 U.S. 468, it was held that a statute 
should be construed as containing an exception necessary 
to avoid a consequence which Congress clearly did not 
intend. 


“A thing which is within the intention of the makers 
of the statute, is as much within the statute, as if it were 
within the letter.” United States v. Freeman, 3 How. 556, 
565. “The spirit as well as the letter of a statute must 
be respected, and where the whole context of a law demon- 
strates a particular intent in the legislature to effect a 
certain object, some degree of implication may be called 
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in to aid that intent.” Chief Justice Marshall in Durous- 
seau v. United States, 6 Cranch 307, 313. 


The conclusions of the Court are as follows: That the 
plaintiff as a supplier of labor and material on federal 
construction has been given by the Miller Act a right to 
sue the defendant surety on the payment bond; * that this 
court has jurisdiction;* that the Miller Act is highly 
remedial and is to be construed liberally to effect the 
object intended by Congress; that the provision in the 
Act that suit be brought “in the United States District 
Court for any District in which the contract was to be 
performed and executed and not elsewhere” relates to 
venue® and is controlling when capable of application; 
that the formula for the place of suit as set forth in the 
venue provision is meaningless and incapable of applica- 
tion here; and therefore that the said venue provision 
should be constructed as containing an exception in re- 
spect of suit such as this where the contract was to be 
performed and executed in a foreign country having no 
United States District Court.” Accordingly it is the view 
of the Court that the instant suit is maintainable.* 


The motion to dismiss wil’ be denied. An appropriate 
proposed order to that effect should be submitted. 


/s/ Burnita Shelton Matthews 
Judge 


June 7th, 1961 


*Subdivision (a) of Section 2 of the Miller Act, 40 U.S.C.A. 
270b. 


5 Constitution, Art. III, Sec. 2. See also 28 U.S.C.A. 1391(c). 


* Lee v. Chesapeake & Ohio Ry., 260 U.S. 653. Texas Const. 
Co. v. U.S., 5th Cir. 286 F.2d 138. 


7 Helvering V. Obici, 4th Cir., 97 F.2d 431, aff. 305 U.S. 468. 


8] am aware that this ruling is contrary to the ruling in United 
States for use of Bryant Electric Co., Ltd. v. Aetna Casualty & 
Surety Co., United States District Court, Southern District of 
New York, No. 61 Civ. 590, May 8, 1961. 
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[Filed June 16, 1961] 
ORDER DENYING MOTION TO DISMISS 


This cause was heard on motion of the defendant In- 
demnity Insurance Company of North Amercia to dismiss 
the complaint herein for lack of jurisdiction over the 
subject matter, improper venue, failure to state a claim 
upon which relief can be granted and forum non con- 
veniens, and having been fully advised upon hearing of 
this motion, it is by the Court this 16 day of June, 1961, 


ORDERED, that the motion be and the same hereby 
is denied, and it is 


FURTHER ORDERED that the Court is of the opinion 
that this order involves a controlling question of law 
as to which there is substantial ground for difference of 
opinion and that an immediate appeal from the Order 


may materially advance the ultimate termination of the 
litigation, and it is 


FURTHER ORDERED that it having been repre- 
sented to the Court by counsel for defendant Indemnity 
Insurance Company of North America that defendant 
desires and intends, if possible, to appeal from this Order, 
the proceedings in this Court in this action be and are 
hereby stayed, pending action by the United States Court 
of Appeals for the District of Columbia upon the appli- 
cation for appeal from this Order, provided that if the 
same is not filed the said defendant shall have twenty 
(20) days from the date of this Order to answer or 
otherwise plead to the complaint served upon it herein, 
and if the said application is filed and denied the stay 
shall expire and the defendant shall have twenty (20) 
days thereafter in which to answer and otherwise plead 
to the complaint served upon it herein. 


/s/ Burnita Shelton Matthews 
Judge 
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[Filed July 19, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 19th day of July, 1961, 
that the defendant Indemnity Insurance Company of 
North America, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit, 
pursuant to the Order of that Court the 14th day of 
July, 1961, in the matter of its application for Permis- 
sion for an Interlocutory Appeal in a proceeding entitled 
Indemnity Insurance Company of North America, a cor- 
poration, Applicant, vs. United States for the use and 
benefit of Bailey-Lewis-Williams of Florida, Inc. Re- 
spondent, No. 16431, from the Order of this Court en- 
tered on the 16th day of June, 1961, denying its Motion 
to Dismiss the Complaint filed against it. 


/s/ Geoffrey Creyke, Jr. 
Grorrrey CREYEE, JR. 


/s/ J. Mitchell Brown 
J. MrrcHeLtL Brown 


/s/ Henry M. Moore 
Henny M. Moorz 
Attorneys for Defendant 
Indemnity Insurance Company 
of North America 


400 Washington Building 
Washington 5, D. C. 
Telephone: ME 8-6200 


So 


BRIEF FOR APPELLANT ene 


ra ee 


For tae Disrarcr or Conumera Crmourr 
oe 
mee aon 
‘o. 16432 f 


Invert Insurance Company oF Nae AMEBICA, 


& corporation, 


v. 


we 
ee ee 


Banzy-Lewis-WiuusMs or Frorma, Inxc., 
Appellee 


Appeal from the United States bets Court 
for the District of Columbia 


“ Attorneys for ‘Appellant 


3 <p 


STATEMENT OF QUESTIONS PRESENTED 


1. Does the U.S. District Court for the District of 
Columbia have jurisdiction and venue, when challenged 
in a timely manner, of an action brought under the Miller 
Act (Act of August 24, 1935, C. 642, Section 1, 2, 49 Stat. 
793, as amended, 73 Stat. 279 (Aug. 4, 1959), 40 USLC., 
Section 270(a)(b)) for subcontract work performed by a 
Florida corporation on a U.S, Government construction 
contract in a foreign country (Canada) notwithstanding 
the express provision of the Miller Act, 40 U.S.C. 270(b), 
that all actions arising thereunder be brought “. . . in 
the United States District Court for any district in which 
the contract was to be performed and executed and not 
elsewhere”? 


2. Does the doctrine of forum nonconveniens prevent 
the U.S. District Court for the District of Columbia from 
hearing an action arising out of a contract performed 
and executed in Canada, brought by a Florida corporation 
not qualified to do business in the District of Columbia 
as a use plaintiff against two Canadian corporations who 
are the principal defendants, not served with process or 
subject thereto here, and their surety, a New York cor- 
poration, which only incidentally is doing business in the 
District of Columbia and therefore only it is amenable to 
process here? 


Jurisdictional Statement 


Statement of the Case 


Statute Involved 
Statement of Points 
Summary of Argument 
Argument 


I. That the U.S. District Court for the District 
of Columbia has no Jurisdiction or Venue Over 
the Present Cause of Action 


(a) Appellee has the Burden of Affirmatively 


Proving and Supporting Jurisdiction Rath- 
er Than Defendant’s Having the Burden 
of Disproving Jurisdiction 
(b) Express Statutory Language 
(c) Case Law and its Conspicuous Absence 
(d) Legislative Interpretation 
(1) Jurisdictional Statutes in Particular 
Should be Construed Literally 
(2) It is a Well Established Rule of Statu- 
tory Interpretation that where a Stat- 
ute is in Derogation of Common Law 
Then it Should be Strictly Construed.... 
(3) Where Statutory Language is Clear 
and not ambiguous, it is not the Func- 
tion of Courts to Change the Literal 
Meaning 


INDEX—Continued 


PAGE 


(4) Statutory Construction Specifically un- 
der the Miller and Heard Acts has 
been Literal 


(5) The Policy in Recent Years has been 
to Reduce Federal Jurisdiction When 
Interpreting a Statutory Provision 


(6) Legislative Interpretation—Cases Cited 
in District Court Memorandum Dis- 
tinguished 

(7) Conclusion as to Statutory Construc- 


II. Even Assuming That the U.S. District Court 
for the District of Columbia has Jurisdiction 
and Venue, the Doctrine of Forum Non Con- 
veniens Should be a Basis of Sustaining Ap- 
pellant’s Motion to Dismiss the Present Action.. 


(a) That Where the Doctrine of Forum Non 
Conveniens Applies, a Federal Court May 
Dismiss the Action 


(b) The Basic Considerations of Forum Non 
Conveniens and Their Application to the 
Facts of the Present Case 


Conclusion 
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In THE 


United States Court of Appeals 


For rae Disrricr or CotumsBia Crecurr 
No. 16431 


Invemyiry Insurance Company or Norra AMERICA, 
a corporation, 
Appellant 


Vv. 


Unitep States to the use and benefit of 
Bamey-Lewis-WitLiams or Forma, Inc., 
Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal from an interlocutory order of the U.S. 
District Court for the District of Columbia denying the 
appellant’s motion to dismiss on the basis of lack of juris- 
diction and/or venue, forum non conveniens and failure 
to state a cause of action, is within the jurisdictional 
scope of 28 U.S.C. Sec. 1292(b), (Act of June 24, 1948, 
C. 646, 62 Stat. 929 as amended, 65 Stat. 726 (Oct. 31, 
1951); 72 Stat. 348 (July 7, 1958); 72 Stat. 1770 (Sept. 
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2, 1958); 28 U.S.C., Section 1292(b)), and Rule 91% of 
the U.S. Cireuit Court of Appeals for the District of 
Columbia, which rule implements the cited statute. All 
requirements thereunder have been complied with. The 
application for permission to appeal was granted by this 
Court July 14, 1961. 


As to the original jurisdiction of the U. S. District 
Court for the District of Columbia, appellant’s position 
is that it does not have jurisdiction over the present 
cause of action “The statutory provision which appellee 
contends supports this position is the Miller Act, 40 U.S.C. 
270(b), which states in pertinent part that all actions 
under it be brought “in the United States District Court 
for any district in which the contract is to be performed 
and executed and not elsewhere”. It is undisputed that 
the U.S. Distriet Court for the District of Columbia is 
not the U.S. District Court for the district where the 
work was performed and executed. 


The appellee in his pleadings alleged jurisdiction under 
the Miller Act on the basis that since the work was done 
in a foreign country, “jurisdiction thus rests in this Court 
(The U.S. District Court for the District of Columbia) 
wherein the seat of the government is located”. This was 
the only basis of jurisdiction alleged. No authority was 
offered at any time either orally or in written brief 
throughout the proceedings in the lower court to support 
this basis of jurisdiction. The implicati ini = 
jurisdiction or venue on this basis ; are staggering: it 


would mean that every suit arising under the Miller Act 
for work performed ina foreign country could and would 
be brought in the U.S. District Court for the District of 
Columbia. ian 


In its memorandum opinion supporting the ruling on 
appellant’s motion to dismiss, the lower court apparently 
premised her reasoning on other areas of original juris-_ 
diction; viz, diversity of citizenship and the fact that the 
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question in the present case is a matter of United States 
law. These bases were never pleaded nor argued during 
the proceedings in the District Court and thus appellant 
never had an opportunity to rebut them. Appellant con- 
tends that the limitation of 270(b) of the Miller Act-is 
one of exclusive jurisdiction and other bases of original 
jurisdiction are therefore inapplicable. 


STATEMENT OF CASE 


Parties 


The plaintiff, appellee here, is the United States of 
America to use and benefit of Bailey-Lewis-Williams of 
Florida, Incorporated, which is a Florida corporation. 
This corporation performed certain painting w as a 
subcontractor under a construction contract in Goose Bay, 
Labrador, Canada, for the principal defendants, Peter 
Kiewit Sons Company of Canada, Limited, and Perini, 
Limited, both of which are Canadian corporations work- 
ing as joint venturers. Neither was served with process. 
A further defendant is Indemnity Insurance Company-of 
North America, appellant here, a New York corporation 
which provided the Miller Act bond for Peter Kiewit Sons 
Company of Canada, Limited, and Perini, Limited. 


Facts 


The facts germaine to the present questions are simple 
and undisputed. Work was allegedly performed by ap- 
pellee for the two defendant Canadian corporations acting 
as joint venturers under a prime contract between these 
two corporations and the United States Government in 
Canada, on which a balance is claimed. Appellee insti- 
tuted suit in the U.S. District Court for the District of 
Columbia alleging jurisdiction under the Miller Act, stat- 
ing “and jurisdiction thus vests in this Court wherein the 
seat of government is located”. (JA 4A.) Service of 
process was not obtained upon either of the principal 
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defendants, the Canadian corporations, but appellant has 
been served in the District of Columbia where it only 
happens to be doing other business. No other basis of 
jurisdiction was alleged by appellee. The complaint was 
never amended nor sought to be amended. Further, no 
other basis of jurisdiction was ever raised by appellant 
throughout the proceedings in the U.S. District Court, 
either orally or in written brief. Upon being served with 
the aforesaid complaint, appellant immediately moved to 
dismiss the action because of lack of jurisdiction or venue, 
failure to state a cause of action, or forum non conveniens. 
(JA 6A.) This motion was heard and reheard with the 
result that the U.S. District Court finally denied the mo- 
tion acknowledging that there was a controlling question 
of law involved on which there was substantial ground 
for difference of opinion. (JA 164.) Whereupon the ap- 
plication for permission to appeal was filed and granted 
‘and this appeal then taken from that order. 


STATUTE INVOLVED 


The questions presented involved the interpretation of 
the Miller Act, 40 U.S.C. 270b(b) as amended which pro- 
vides as follows: 


“(b) Every suit instituted under this section shall 
be_brought in-the-mame of the United States for the 
use of thé person suing, in the United States District 
Court for any district in which the contract was to 
pe performed and executed and not elsewhere, 11Te- 
spective-of—the amount in “controversy in Such suit, 
but no such suit shall be commenced after the expira- 
tion of one year after the day on which the last of 
the labor was performed or material was supplied by 
him. The United States shall not be liable for the 
payment of any costs or expenses of any such suit. 
‘As amended Aug. 4, 1959, Publ. L. 86-135, § 1, 73 Stat. 
279.” 


5 
STATEMENT OF POINTS 


1. The United States District Court for the District of 
Columbia has no jurisdiction over a suit brought by a 
subcontractor against a prime contractor and its surety 
performing a construction contract for work in a foreign 
country for the United States Government under the terms 
of the Miller Act, 40 U.S.C. 270(a)(b), inasmuch as the 
said Act requires that the suit be brought in the U.S. 
District Court for the district in which the contract was 
to be performed and executed and not elsewhere. 


2. For the same reasons the U.S. District Court for 
the District of Columbia has no venue over an action 
brought as aforesaid, venue has not been waived but 
raised at the inception of the proceedings and the action 
should have been dismissed. 


3. The original complaint failed to state a claim upon 
which relief can be granted. 


4, The case should be dismissed on the principle of 
forum non conveniens since it involves a suit by a use 
plaintiff which is a resident of Florida against two Ca- 
nadian corporations which are the prime contractors, in- 
volving work on a job site in Labrador, Canada, and the 
surety defendant is doing business in the District of 
Columbia but has its principal place of business elsewhere. 


SUMMARY OF ARGUMENT 


I. The Miller Act, 40 U.S.C. 270(b) clearly and ex- 
pressly requires that all actions arising thereunder be 
brought “in the United States District Court for any 
district in which the contract was to be performed and 
executed and not elsewhere”. Therefore, the U.S. Dis- 
trict Court for the District of Columbia is without juris- 
diction or venue of the present case because it is not the 
U.S. District Court for the district where the contract 
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was performed and executed. This language of the stat- 
ute is absolutely clear and unambiguous and leaves no 
room whatsoever for interpretation; any correction or 
change of words so explicit should be left to the legislature 
and not to courts. Case law dealing with statutory inter- 
pretation supports this view. 


II. Even assuming that the U.S. District Court for the 
District of Columbia has jurisdiction and venue, the pres- 
ent issue should be barred in this forum by the doctrine 
of forum non conveniens since the subject contract was 
performed and executed many hundreds of miles from the 
District of Columbia, the real defendants, the site of the 
work, and all witnesses are in a foreign country and not 
subject to process here and only appellant is even quali- 
fied to do business here. Therefore, it is hard to imagine 
a more inconvenient forum than the U.S. District Court 
for the District of Columbia. 


ARGUMENT 


L That the U. S. District Court for the District of Co- 
lumbia Has No Jurisdiction or Venue Over the Present 
Cause of Action. 


(a) Appellee has the burden of affirmatively proving 
and supporting jurisdiction rather than defendant’s 
having the burden of disproving jurisdiction. 


The principle that the plaintiff must affirmatively allege 
facts to establish jurisdiction and not allege merely the 
existence of jurisdiction itself is too well established to 
labor to any great degree. Rule 8(a), Federal Rules of 
Civil Procedure, requires a pleading to state, inter alia 
“(1) a short and plain statement of the grounds upon 
which the court’s jurisdiction depends .. .” McNutt v. 
GMAC, 298 U.S. 178 (1936), stands for the proposition 
that the party invoking the District Court’s original juris- 
diction has the duty of affirmatively alleging jurisdiction ; 
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and if his allegations are properly controverted, the bur- 
den of establishing jurisdiction. 


In the instant situation, appellee instituted suit alleging 
as a jurisdictional basis the Miller Act and that the U.S. 
District Court for the District of Columbia is located at 
the seat of the United States Government, (JA 4A). No 
authority has ever been cited to support this proposition. 
Appellant, of course, has denied this as a jurisdictional 
basis from the start. Appellee has never sought to have 
its jurisdictional allegation amended nor has it argued for 
jurisdiction on any other ground either in oral or in writ- 
ten brief. 


The appellant feels that, in effect, the burden has been 
unjustly thrown upon it by the District Court to establish 
negatively the lack of jurisdiction. Appellant contends 
that by challenging the jurisdictional statement as para- 
phrased in the paragraph next preceding by its motion 
to dismiss, it has done all that it needs to have done to 


have the suit dismissed. Appellee was never called upon 
to establish other bases for jurisdiction, although the U.S. 
District Court in its memo opinion (JA 9A) supporting 
jurisdiction for appellee, did not even mention as a basis 
for its decision the fact that the U.S. District Court for 
the District of Columbia is located where the seat of the 
United States Government is located. 


(b) Express statutory language 


The principal contention of appellant simply and clearly 
is that 40 U.S.C. 270(b) limits action brought under the 
Miller Act to “. . . United States District Court for any 
district in which the contract was to be performed and 
executed and not elsewhere . . .” and that the subject 
contract was not performed nor executed in the District 
of Columbia. Appellant’s position is that this statutory 
language is in and of itself enough to support its motion 
to dismiss for lack of jurisdiction. 
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(c) Case law and its conspicuous absence. 


It seems inconceivable that, with the tremendous volume 
of construction work performed on foreign soil by United 
States citizens and corporations under contract with the 
United States Government, especially over the past twenty 
years, the present question would not have arisen prior 
to this. However, exhaustive research and consultation 
by counsel for appellant failed to uncover any precedent 
except for the case of United States of America for the 
use and benefit of Bryant Electric Company, Lid., vs. 
Aetna Casualty & Surety Company, et al. No. 61 Civil 590 
(SD NY May 8, 1961) which was virtually contemporane- 
ous with the present case. 


In that case, the U.S. District Court for the Southern 
District of New York was faced with precisely the same 
question that this appeal presents. The court held that it 
was without jurisdiction or venue, stating: 


“Whether such provision relates to the venue of the 
court (see Texas Construction Co. vs. United States, 
936 F. 2d. 138 (30 L.C. para. 70,100) (Fifth Circuit 
1956)) or to its jurisdiction (United States vs. Bero 
Construction Corp., 148 F. Supp. 295 SD NY (1957) ) 
the motion must be granted since this district obvious- 
ly is not the district where the contract was to be 
performed and executed, nor are we able, pursuant 
to 28 U.S.C. 1406, to transfer it to the proper district 
since there are no United States District Courts in 
Labrador. 


“This is an order. No settlement is necessary.” 


It is appellant’s contention, incidentally, that the limita- 
tion found in 40 U.S.C. 270(b) of the Miller Act, is one 
of jurisdiction and not venue. The language of the ap- 
plicable provisions of the Miller Act itself actually creates 
a cause of action which did not exist before and therefore 
the interpretation must be that it is one of jurisdiction. 
To support this proposition that the limitation in 270(b) 
is jurisdictional, see United States ex rel Texas Portland 
Cement Co. vs. McCord, 233 U.S. 157 (1914) and United 
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States vs. Congress Construction Company, 222 U.S. 199 
(1911), both of which cases were decided under the Heard 
Act, predecessor of the Miller Act, and Fleisher Engineer- 
ing and Construction Co. vs. United States, 311 U.S. 15 
(1940) and United States for the use and benefit of Fair- 
banks, Morse & Co. vs. Bero Construction Co., 148 F. 
Supp. 295, (SD NY 1957) which were decided under the 
Miller Act. 


At any rate, it should not make any difference whether 
or not limitation is one of jurisdiction or venue inasmuch 
as the objection to the suit being brought in the present 
case was timely raised and therefore even if the limitation 
were one of venue this suit should be dismissed. In the 
case of Texas Construction Co. vs. United States, which 
was referred to in the opinion just cited in the United 
States ex rel Bryant vs. Aetna, supra, case, the court 
stated, at page 140: 


“Both parties here concede that, upon proper mo- 


tion, the defendant in a case brought in a district 
other than that in which the contract was to be per- 
formed could require a dismissal of the action as 
being in the wrong venue.” 
Thus the Texas Construction Co. case is a direct prece- 
dent for dismissing the present case, assuming the limita- 
tion is one of venue. 


A logical implication of the conspicuous absence of 
cases arising under the Miller Act to recover on contracts 
performed and executed on foreign soil is that subcon- 
tractors and their counsel throughout the long duration 
of the exclusive jurisdictional provision of the Miller Act, 
and the Heard Act, 49 Stat. 793, before it, have acquiesced 
to the statute’s plain meaning. This conclusion is under- 
scored by the length of time this statutory provision has 
remained in effect and unchallenged, by the great volume 
of contracts for the United States performed and executed 
on foreign soil, and by the great amount of litigation 
arising otherwise out of the Miller Act which is now the 
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largest statutory source of litigation in the field of govern- 
ment contracts. 


(d) Legislative interpretation 


It is difficult for the appellant to understand how there 
is any room at all for interpretation in view of the ex- 
press language of the statute. The meaning of the words 
in the statute could not be clearer. It explicitly states 
that the action should be brought in a certain United 
States District Court and not elsewhere. Any change or 
correction of a law so clearly, unambiguously and exclu- 
sively stated should be the function of the legislature and 
not the courts. As the Supreme Court said in the United 
States vs. Cooper Corporation, et al, 312 U.S. 600 (1941), 
“Tt is not our function to engraft on a statute additions 


which we think the legislature logically might or should 
have A 


(1) Jurisdictional statutes in particular should be con- 
strued literally. In Romero vs. International Terminal 
Company, 358 U.S. 354 (1959) the court, although finding 
there was a basis for jurisdiction in interpretation of the 
Jones Act permitted the District Court to consider the 
case, and again recognized the principle at page 379 of the 
“. _ . traditional reluctance of this court to expand the 
jurisdiction of the Federal courts through a broad reading 
of jurisdictional statutes .. .” 


We believe the present case involves more than a broad 
reading. It is a case where a statute has been ignored 
and the lower court has invaded the legislative preserve 
to seek a result perhaps motivated by sympathy but un- 
supportable at law. 


The rule for construction of jurisdictional legislation 
pertaining to jurisdiction was succinctly set forth in 
Kresberg vs. International Paper Co., 149 F. 2d. 911 
(Second Cireuit 1945) cert. denied, 326 U.S. 764 (1945). 
This case involved a suit to recover on debentures against 
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the successor of the issuing corporation under 28 U.S.C. 
723(c), which provided that “any corporation” was sub- 
ject to suit thereunder. The defendant was a Massachu- 
setts Trust, a quasi corporation. In literally applying 
the words “any corporation” and thus holding that it did 
not have jurisdiction under the statute, the court said 
at page 913, “Effect must be given to the well established 
rule that Federal jurisdiction is not to be extended beyond 
the scope permitted by a strict construction of the statute 
upon which it rests.” 


And in Forstmann vs. Rogers, 128 F. 2d. 126 (Third 
Circuit 1942), where Congress had made an obvious omis- 
sion from the Revenue Code, allowing certain exchanges 
of property to escape the capital gains tax, the court said 
at page 129, 


“|. (W)e are not here dealing with a statutory 
ambiguity which it would be within the judicial power 
to resolve in accordance with the legislative intent, 
but rather with a wholly unprovided case which Con- 


gress might have covered but did not. 


“The task of the judge called upon to construe a 
statute is frequently a difficult and delicate one. It is 
distasteful to him to have to hold that the legislative 
branch has failed to include in a statute what is 
obviously desirable. It is much easier for him to 
yield to the temptation to supply the omission by 
doing a little legislating himself under the guise of 
construing the statute. The temptation is particularly 
great where, as here, it is quite likely that the legis- 
lature would have provided for the case if it had 
thought of it, and where, as here also, the public 
revenues suffer by the omission. But judges must 
set themselves firmly against such action in a case 
such as this where to do so would involve rewriting 
the statute in construing it. Under our constitutional 
arrangements such an amendment is solely within the 
Congressional province, completely outside the judi- 
cial sphere.” 
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(2) It is a well established rule of statutory inter- 
pretation that, where a statute is in derogation of common 
law, then it should be strictly construed. 


Of course, the Supreme Court has had innumerable 
cases on statutory construction and has applied liberal 
or strict construction in different situations depending 
upon the circumstances throughout the years. However, 
where statutes are in derogation of common rights or 
common law from the inception, the position of the Court 
has always been substantially as stated by Chief Justice 
Marshall in United States vs. Fisher, 2 Cranch 358 (1804), 
a case involving a question of the right of the United 
States to a preference in bankruptcy where it was the 
holder of a protested bill of exchange in the ordinary 
course of business. The Court stated at page 390: 


“Where rights are infringed, where fundamental prin- 
ciples are overthrown, where the general system of 
laws is departed from, the legislative intention must 
be expressed with irresistible clearness to induce a 
court of justice to suppose a design to effect such 
objects.” 

The Court did hold that there was a sufficient showing 

to fall within this restriction and that the United States 

was entitled to a priority. 


In another opinion by Chief Justice Marshall, in Ruther- 
ford vs. Greene, 2 Wheaton 196 (1817), the Court dealt 
with an interpretation of whether an earlier grant of 
25,000 acres to General Nathaniel Greene by the North 
Carolina legislature was affected by a subsequent act of 
the legislature opening a land office and creating certain 
rights for veterans to stake out claims or acquire lands. 
The Court in holding that lands previously appropriated 
were not affected by the 1873 Act and in favor of General 
Greene’s heirs said, page 203: 


“| | Whatever the legislative power may be, its acts 
ought never to be so construed as to subvert the 
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rights of property, unless its intention so to do shall 
be expressed in such terms as to admit of no doubt, 
and to show a clear design to effect the object. No 
general terms intended for property to which they 
may be fairly applicable, and not particularly applied 
by the legislature—no silent, implied, and construc- 
tive repeals—ought ever to be so understood as to 
devest a vested right.” 


In Ross vs. Jones, 22 Wallace 576 (1875), the question 
of the applicability of a statute tolling the running of the 
statute of limitations during the Civil War to an endorser 
of a note was at issue. After holding that an endorser 
was not a surety as such and that a surety was covered 
within the act, the Court said, page 591, 592: 


“Beyond all doubt the statute is one passed in deroga- 
tion of the common law, even if restricted to sureties 
in the general sense, but it would be even more s0, if, 
by a broad construction, it could be extended to in- 
clude endorsers upon bills of exchange and negotiable 


promissory notes. 


“Statutes passed in derogation of the common law, 
it is everywhere held, should be construed strictly; 
nor is there any subject matter to which that rule 
should be applied with greater intensity than where. 
the attempt is made to change by local legislation 
the rules of commercial law, applicable to that class of 
commercial instruments. Remedies of a statutory 
character, where the right to be enforced was unknown 
at the common law, are to be followed with strictness, 
both as to the methods to be pursued and the cases 
to which they are to be applied.” 

In Northern Pacific Railroad vs. Whalen, 149 U.S. 157 
(1893), the Court held that the Washington Territorial 
Code creating a special right of action against the seller 
of liquor to particular persons creates a liability unknown 
in the common laws to be strictly construed and cannot 
be used as a basis for authorizing an injunction to prevent 
the alleged intended/use of a building for such sales in the 
future. 

gt 
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See also Hubbert vs. Campbellsville Lumber Company, 
191 U.S. 70 (1903), which required a very strict inter- 
pretation of an extraordinary remedy in connection with 
collection of bonds issued by the County under a Kentucky 
statute. 


Utah Junk Co. vs. Porter, Price Administrator, 328 
U.S. 39 (1946), involved the interpretation of the Stabili- 
zation Act of June 30, 1944, 58 Stat. 632. The court held 
that the privilege of protesting against a price schedule 
“at any time” was applicable retrospectively to permit 
protest from previous grievances even though a prior 
60 day limitation had expired. The court did point out, 
however, in this case, that it found no basis “. . . to justify 
reading in a qualification that Congress has left out. All 
construction is the ascertainment of meaning. And literal- 
ness may strangle meaning. But in construing a definite 
procedural provision we do well to stick close to the text 
and not import argumentative qualifications from broad 
unexpressed claims of policy...” 


No discourse on the law of statutory interpretation in 
the District of Columbia could omit reference to Scharfeld 
vs. Richardson, Adm. Estate of Erds, 76 U.S. App. D.C. 
378 (1942), 133 F. 2d. 340, 145 ALR 980. This is the 
famous case of a fatal assault by appellant’s dog Popo 
upon a Pomeranian known as Little Bits, under circum- 
stances where appellant had been “. .. apprised of Popo’s 
malevolent propensities .. .” The facts are additionally 
summarized in the concurring opinion of Associate Justice 
Rutledge quoted in full at page 382: 


“ft concur in Judge VINSON’S opinion, for the 
reasons stated therein and upon the following addi- 
tional authority: 


“(This saga of Popo, malevolent pooch 
And Erck’s Pomeranian pet; 
Your etymological-legal approach 
To canons of dog etiquette, 


15 


Persuade me that canines are property still 
Whether licensed, unlicensed or tagged; 
Not ferae naturae, or fair game to kill 
So long as there’s tail to be wagged.’” * 
The relevancy of the opinion of Justice Vinson to our 
case, however, is in the statement on page 379: 


“The suggested construction would change the com- 

mon law rule. No explicit provision for such a 

change is contained in the Act. The courts have con- 

sistently held legislation derogative of the common 

law accountable to an exactness of expression, and 

have not allowed the effects of such legislation to be 

extended beyond the necessary and unavoidable mean- 

ing of its terms. The presumption runs against such 

innovations. This is merely a familiar principle of 
statutory construction.” 

(3) Where statutory language is clear and not ambigu- 

ous, it is not the function of courts to change the literal 

meaning, 


One of the early and leading cases in the District of 
Columbia on statutory construction is McCarthy vs. Mc- 
Carthy, 20 App. D.C. 195; error dismissed, 189 U.S. 515 
(1902). This case involved a dispute between a surviving 
husband and his adult children over the right to adminis- 
ter and take the estate of a deceased married woman. 
The husband claimed all of the property and the right 
to administer the estate while the three children claimed 
as next of kin. Judgment was for the husband below 
granting him administration and the appeal involves this. 
The case involved the interpretation of the Married 
Women’s Property Acts of April 10, 1869 and June 1, 
1896. 

In the opinion, the court pointed out that it was un- 


disputed that prior to the adoption of the Acts there was 
no question as to the husband’s rights to both administer 


Footnote 28: Miller, Justin, Pooch Poems 1 
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and to take the personal estate. The court reviews the 
terminology of the statutes which provide that in the 
lifetime of a married woman she has various powers as 
to separate property, bargain and sale, to sue and be sued, 
etc. It goes on to state, however, at page 202: 


“But, as must be observed, the statute is entirely 
silent as to the disposition or devolution of the prop- 
erty in the event of the death of the wife intestate. 
In that event the law is left to stand as it stood before 
the passage of the Acts to which we have referred. 
Repeals by implication are never favored and are 
never supposed to be intended except where the pro- 
visions of the prior and subsequent statutes are in 
manifest and irreconcilable conflict, and then only to 
the extent that they do so conflict. And so no statute 
is to be construed as altering the rule of the common 
law farther than its words plainly import; and where 
the Legislature makes a plain provision im regard to 
any subject matter, the courts are not at liberty to 
add or to extend that provision beyond the plain im- 
port of the words employed. Shaw vs. Railroad Com- 
pany, 101 U.S. 557. The statute before us makes 
a plain provision in regard to a subject well under- 
stood,—its purpose being to change in certain definite 
respects the law in regard to the property of married 
women. The statute im its purpose and character 1s 
an enabling act, intended to give protection to the 
extent, and only to the extent, that protection was 
needed. The act of Congress is expressed in plain 
terms, and leaves no room for conjecture. In such a 
case the rule is imperative and cannot be departed 
from without assuming on the part of judicial tri- 
bunals legislative powers.” (Underscoring added) 

The Court concludes that the Married Women’s Prop- 
erty Act, not having specifically determined that the prior 
law with respect to the rights of the husband as to ad- 
ministration or to the property had been changed, but only 
subjecting the property to her separate estate, concludes 


that the husband is entitled to the administration and to 
the residue after the payment of her debts. 
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Perhaps even more analogous to the considerations here 
is Wood vs. White, 68 App. D.C. 341 (1938), 97 F. 2d. 
646, cert. den. 304 U.S. 578 (1938), which holds that the 
Financial Responsibility Act authorizing substituted serv- 
ice on a non-resident motorist does not apply to one who 
was a resident of the District of Columbia at the time of 
an automobile collision on a D. C. public highway and who 
thereafter became a non-resident before action was in- 
stituted. 


The opinion points out that the operation of a motor 
vehicle within the District by the non-resident constitutes 
the signification of agreement that process may be served 
within the terms of the statute. We submit that a similar 
principle is applicable in the instant case and that this 
appellant has submitted to no more nor no less than the 
express provisions of the Miller Act and is entitled to 
the benefit of the prohibition therein with respect to bring- 
ing actions in the present situation in the District of Co- 
lumbia. A very pertinent quote in this opinion is at page 
342 and 343: 


“There is no reason for judicial construction of a 
statute where the legislative intent is plain and the 
language used is free from ambiguity. 


“ _ . Moreover, where a statute imposes a contrac- 
tual obligation in derogation of the common law, and 
affects substantial rights, it cannot be extended by 
implication to include persons who do not come within 
its terms, but instead must be strictly construed. The 
statute in this case does impose such an obligation 
and does affect substantial rights. Its language clear- 
ly reveals that it is the nonresident, and the nonresi- 
dent only, who, by making use of the highways, signi- 
fies his agreement that substituted service may be 
made upon him, and that he does so only at the time 
he uses the highways and only by the act of operating 
a motor vehicle thereon.” 


Peak vs. Reid, 58 App. D.C. 44 (1928), 24 F. 2d. 619, 
holds that the Juvenile Court Act does not impliedly re- 
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peal prior acts giving jurisdiction to the Police Court. 
The court states that where there is plain and unmistak- 
able language there is nothing to construe after having 
said “. . . it is safer not to broaden the meaning of statu- 
tory language on the basis of mere inference, surmise or 
speculation. To do so might well defeat the true intent 
of Congress.” 


In the Municipal Court of Appeals there is a very good 
opinion by former Chief Judge Cayton in Kurtz vs. Capi- 
tal Wall Paper Company, 61 A. 2d. 470, affirming the lower 
court on an appeal from a refusal to permit a plaintiff, 
who was not an employee of the defendant, to introduce 
into evidence a safety regulation promulgated by the 
Minimum Wage and Industrial Safety Board pursuant to 
D.C. Code, Title 36, Section 401, on the theory that it 
related only to the relationship of employer and employee 
and not to the claim of a person other than an employee. 
Quoting from Peak vs. Reid, supra, and after recognizing 
the object of giving effect to legislative intent and giving 
legislative words their natural meaning, the court said 
at page 621: 


“It is safer not to broaden the meaning of statu- 
tory language on the basis of mere inference, sur- 
mise, or speculation. To do so might well defeat the 
true intent of Congress.” 


Judge Cayton goes on to say: 


“Therefore when a statute is enacted for the benefit 
of one class of persons it is not for the courts to say 
that it was also meant to embrace and protect other 
and additional persons and situations.” 


(4) Statutory construction specifically under the Muller 
and Heard Acts has been literal. 


Considering cases dealing specifically with the Miller 
Act, a very recent case before the Supreme Court, de- 
cided in 1957, is U.S. ex rel Sherman vs. Carter, 353 
U.S. 210 (1957). This case held that a contractor’s surety 
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under the Miller Act was liable for unpaid health and 
welfare contributions since in effect these constituted com- 
pensation to the employees and that the employees had 
not been paid in full for their labor. After recognizing 
the highly remedial nature of the Miller Act and the 
predecessor Heard Act, it also gives recognition to the 
doctrine “. . . but such a salutary policy does not justify 
ignoring plain words of limitation and imposing wholesale 
liability on payment bonds”, quoting from MacEvoy Co. 
vs. United States, 322 U.S. 102 (1944). 


(5) The policy in recent years has been to reduce Fed- 
eral jurisdiction when interpreting a statutory provision. 


In the case of Zalkind vs. Scheinman, 139 F.2d. 895, 
it was stated at page 903: 


“|. we cannot shut our eyes to recent decisions (of 


the Supreme Court) manifesting a marked disposition 
not to enlarge but to reduce Federal jurisdiction even 
where considerable inconvenience to one of the parties 
may result.” 
See also Indianapolis vs. Chase National Bank, 314 U.S. 
63 (1941). 
(6) Legislative Interpretation—Cases cited in District 
Court Memorandum distinguished. 
Judge Matthews stated in her memorandum (JA 9A) 
that 
“Eyen though, superficially, the meaning of statu- 


tory words appears plain, aids to the interpretation 
may be resorted to in pursuit of the purpose.” 


Appellant contends that this rule, especially after analyz- 
ing the cases cited in its support, is inapplicable to the 
present case because of the total absence of “aids to inter- 
pretation” for the particular provision of the Miller Act 
which is in issue. 


An analysis of the particular cases cited reveals that 
each of them can be distinguished on their respective bases. 
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In United States vs. American Trucking Ass’n, Inc., 310 
U.S. 315 (1940) the Supreme Court was called upon to 
determine what persons were “employees” within the 
terms of an Interstate Commerce Act. No comparable 
term subject to interpretation is raised in the instant case. 
Although the word “employees” is capable of numerous 
definitions, the words in question here, “ __ District Court 
for any district in which the contract was to be performed 
and executed and not elsewhere . . .” can have only one 
meaning. 


Furthermore, in American Trucking Ass’n, as well as 
in the second case cited by Judge Matthews, Armstrong 
Paint and Varnish Works vs. Nu-Enamel Corp., 305 US. 
315 (1939), the “aids to interpretation” relied upon by the 
Court were administrative rulings and Congressional re- 
ports. No such sources for clarification are here avail- 
able. 


Hill vs. American Surety Co., 200 U.S. 197 (1906) did 


not even involve a question of statutory construction. 
Under the statutory predecessor to the Miller Act, the 
court was asked to determine the scope of a payment bond. 
The only issue was construction of the terms of the bond 
in light of the statute. In the present appeal, interpreta- 
tion of the statute itself is involved. 


In Sorrells vs. United States, 287 U.S. 485 (1932), the 
court was called upon to construe the meaning of the Na- 
tional Prohibition Act, a criminal statute. The real issue 
involved in this case was the application of a statute, not 
its construction. At any rate, due to considerations of 
personal liberties and public policy involved in criminal 
eases that are not involved in civil cases, the rules of con- 
struction are not the same. As the Supreme Court said 
in that very case, p. 450, “Suggested analogies from pro- 
cedure in civil cases are not helpful.” 


The case of United States vs. Ryan, 284 U.S. 167 (1931) 
involved the construction of the Internal Revenue Code. 
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The precise question was whether a change in punctuation 
by Congress while re-enacting a Code section necessitated 
a new interpretation. No question of this nature is in- 
volved in the present case. 


(7) Conclusion as to statutory construction. 


The inescapable conclusion in view of the several prin- 
ciples discussed in the foregoing paragraphs must be that 
every rule of statutory construction which has application 
to the immediate case demands a strict and literal inter- 
pretation of the Miller Act provision in question. 


IL Even Assuming That the U. S. District Court for the 
District of Columbia Has Jurisdiction and Venue, the 
Doctrine of Forum Non Conveniens Should Be a Basis 
of Sustaining Appellant’s Motion To Dismiss the Pres- 
ent Action. 


(a) That where the doctrine of forum non conveniens 
applies, a federal court may dismiss the action. 


The doctrine of forum non conveniens as applied by 
this Court in a number of cases would be applicable here. 
In Gross vs. Owen, 95 U.S. App. D.C. 222 (1955), 221 
F, 2d. 94, this Court has held that the mere right of a 
court to transfer cases to another jurisdiction does not 
deny or deprive the district court of the right to dismiss 
on the grounds of forum non conveniens. In affirming, 
a dismissal by a United States District Court judge and 
quoting from Gulf Oi Corp. vs. Gilbert, 330 U.S. 501 
(1947) the Court pointed out the importance of a local in- 
terest in having localized controversies decided at home. 
The difficulties of trial, the unfortunate circumstances re- 
sulting in a crowded docket, the availability of parties, wit- 
nesses, etc. More recently in a case which came into the 
Court of Appeals ex parte, Casper vs. Devine, 103 U.S. 
App. D. C. 193 (1958), 257 F.2d. 197, the Court of Appeals 
reversed the ex parte order of dismissal on the part of 
the lower court as an abuse of discretion but in that 
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instance the essential factor was that an automobile acci- 
dent occurred within the District of Columbia and in- 
volved residents of two other jurisdictions. 


We should also compare Walsh vs. Crescent Hill Com- 
pany, 134 A. 2d., 653 where the Municipal Court of Ap- 
peals refused to consider claims of Maryland residents 
against a Delaware corporation doing business in Mary- 
land and the District where most of the witnesses were 
out of the District and where the doctrine of forum non 
conveniens was used to dismiss the action. Further, the 
doctrine of Gross vs. Owen, supra, is not impaired by 
Daquila vs. Schlosberg, 102 U.S. App. D.C. 366 (1958), 
953 F.2d. 888, in which the plaintiff was a resident of 
Maryland, and brought suit in the District of Columbia 
for injuries occurring in Virginia. The Court of Appeals 
held in that case that since the District of Columbia was 
a place of residence of the defendant and the witnesses 
were available in the District or Virginia, it would not 
disturb the choice of forum. An argument of this nature 


could not be applied to the instant case and the basic 
principle should be applied. 


(b) The basic considerations of forum non conveniens 
and their application to the facts of the present 
case. 


The case of Gulf Oil Corp. vs. Gilbert, supra, holds 
that a federal district court having jurisdiction over an 
action may dismiss the case on the ground of forum non 
conveniens. The court said, p. 508, 


“Jmportant considerations are the relative ease of 
access to sources of proof; availability of compulsory 
process for attendance of unwilling, and the cost of 
obtaining willing, witnesses; possibility of view of 
premises, if view would be appropriate to the action; 
and all other practical problems that make trial of a 
case easy, expeditious and inexpensive. There may 
also be questions as to the enforcibility of a judgment 
if one is obtained.” 
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With these established principles in mind, let us turn to 
the facts of the present case. 


First, consider the parties. The use plaintiff, Bailey- 
Lewis-Williams, Inec., is a Florida corporation not even 
licensed to do business in the District of Columbia; the 
principal defendants, Peter Kiewit of Canada, Ltd., and 
Perini, Ltd., are both Canadian corporations upon which 
service has not been obtained in the instant case; appel- 
lant is a New York corporation with its principal place 
of business there which only happens incidentally to be 
doing business in the District of Columbia. Consider 
further the subject matter. The contract out of which 
the present action arises was performed and executed in 
Goose Bay, Labrador, which is hundreds of miles away 
from the jurisdiction of the U.S. District Court for the 
District of Columbia. The problems in obtaining testi- 
mony from witnesses and other proof is manifest. The 
distance between the District of Columbia and Goose Bay, 


Labrador, prohibits the viewing of the premises, which 
could be an important advantage in determining the merits 
of the case. Each of these factors compound the inherent 
disadvantages of the others. Indeed, it is difficult to 
imagine a more inconvenient forum than the U.S. District 
Court for the District of Columbia. 


Notwithstanding certain statements made in the Dis- 
trict Court’s memorandum opinion, which will be specifi- 
cally commented upon, appellant respectfully submits that 
the best answer as to a more convenient forum is for the 
subcontractor to bring action directly against the con- 
tractor in the Canadian courts which sit in the area where 
the work was performed and where the principal defend- 
ants can be brought into court. The claim which is sub- 
stantially disputed as to its merits, would be thus properly 
litigated in a forum which is well versed with the laws 
that govern the amount and validity of the claim in an 
area where these parties saw fit to go and do work. Once 
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the claim has been properly reduced to judgment then, if 
necessary, appellee could bring action based upon this 
judgment against the surety wherever it can be found. 


In Lake County for Use and Benefit of Barley vs. Mass- 
achusetts Bonding and Insurance Co., 75 F. 2d 6, (Fifth 
Circuit) the court stated at page 8: 


“Where it appears that the judgment against the 
defendant was obtained in a suit of which the surety 
had full knowledge, and which it had full opportunity 
to defend, the judgment therein is not only evidence, 
but conclusive evidence, against every defense except 
that of fraud and collusion in obtaining it . . . Where 
it is not made to appear that the surety knew of and 
had opportunity to defend the suit, then the judg- 
ment is prima facie evidence that the surety is liable, 
sufficient to support a verdict unless it is rebutted 
by proof on the part of the surety that it was obtained 
through fraud or collusion, or that the loss or liability 
created by the judgment arose from acts other than 
those indemnified against under conditions of the 
bond.” 

This statement was quoted in Seaboard Surety Company 
vs. Westwood Lake, Inc., et al., 277 F. 2d. 397 at page 403 
(Fifth Cireuit 1960). See also Moses vs. United States, 
166 U.S. 571 (1897). 


Such a procedure would best answer the apparent prob- 
lem posed by the Miller Act as applied to the immediate 
fact situation and would be consistent with the purpose 
of the Act, which purpose would be violated by this court 
entertaining jurisdiction. The purpose of the Miller Act 
which would thus be served is stated by the following 
citation which was quoted in appellee’s points and authori- 
ties in support of answer to motion to dismiss in the lower 
court: 


“As proviously stated Congress did by the language 
of the Act require the bringing of actions in the Dis- 
trict Court of the district in which the work was to 
be performed, but rather than depriving the Federal 
District Courts of jurisdiction over these actions, this 
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provision was inserted to insure that the rights and 
liabilities of the parties as to all issues not involving 
interpretation of coverage of the Act itself would 
be governed by the law of the state where the action 
was brought.” United States ex, rel. Crowder vs. 
Fidelity & Deposit Co. of Maryland, 144 F. Supp. 322. 
(Emphasis supplied). 

There is all the more reason in this case to follow the 
stated principle since there probably would be a greater 
divergence between laws of a foreign country and a United 
States District than there would be among the United 
States Districts themselves. 


Further merits in proceeding first through the Canadian 
courts as compared to the procedure suggested by plaintiff 
are as follows: 


(1) If the claim were brought in a Canadian court where 
the parties to the action would be the subcontractor and 
the contractor, negotiation of a settlement of the claim 
would be much more likely than in this court where the 


parties are the subcontractor and only the bonding com- 
pany. This conclusion follows since the contractor obvi- 
ously has more facts peculiarly within its knowledge than 
the bonding company. 


(2) For the same reason as in the paragraph next pre- 
ceding, determination of the just amount of the claim is 
more likely even if the matter is litigated to its conclusion. 


(3) The basic principles of conflict of laws would be 
served by bringing action where the work was actually 
performed and where the principal defendants can be sued, 
whereas these same principles would be violated by allow- 
ing a Florida corporation to bring action in one of many 
forums where the bonding company is doing business and 
where the principal defendants cannot be joined. 


(4) As to a point made by the lower court that the 
bonding company accepted consideration but stands un- 
willing to perform, the answer is that the consideration 
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to the bonding company is from the contractor, not the 
subcontractor, and appellant is ready to meet its obliga- 
tions under the surety contract when the claim is deter- 
mined in an appropriate manner by bringing the action 
in the forum for the locality where the contract was per- 
formed and executed and where the principal may be sued. 


(5) As a practical matter, a judgment against the prin- 
cipal defendants in the present case, which are large, estab- 
lished reputable corporations, could surely be collected 
without the ultimate necessity of going against the bonding 
company anyway. It makes that much more sense, there- 
fore, to sue the principal defendants in Canada than to 
proceed against only the bonding company in the District 
of Columbia where appellant is only incidentally doing 
business. Incident to this thought is the strong prob- 
ability that, if action were instituted in a Canadian court 
by the subcontractor against the principal defendants, the 
difference would thus be settled between the parties with- 
out need of further action, whereas if the present action 
against only the bonding company were allowed to be liti- 
gated to conclusion and judgment rendered in favor of 
appellee, then appellant bonding company would have to 
go to the Canadian courts to recover against the bonded 
contractors. Therefore, a “circuity of action” to which the 
District Court referred (JA 10A) to in its opinion as 
being undesirable, and appellant certainly agrees that it 
would be undesirable, is more likely avoided by instituting 
action in the Canadian courts than by permitting the action 
to remain in the U. S. District Court for the District of 
Columbia. 


(6) The opinion states (JA 11A) “Moreover, the con- 
tract between the United States and the prime contractor 
seems not to support the view of the surety that resort 
should be had to Canada.” It must be noted first of all 
that the contract between the prime contractor and the 
United States is not in issue; what is in issue is the con- 
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tract and the cause of action as exists between the con- 
tractor and the subcontractor. Further, the provision of 
the contract quoted in the opinion (JA 11A) to the 
effect that all matters relating to the interpretation of 
or arising out of, or in connection with the performance of 
this contract shall be governed and determined in accord- 
ance with the laws of the United States of America can 
go only so far. There are many matters such as local labor 
laws and taxes which are not governed by federal law but 
which would be governed, for instance in a state of the 
United States, by that state law. Counsel for the appellee 
himself cites the case of the United States ex rel Crowder 
vs. Fidelity & Deposit Company of Maryland, supra, which 
stated in referring to the subject Miller Act provision. 
“This provision was inserted to insure that the rights and 
liabilities of the parties as to all issues not involving 
interpretation of coverage of the Act itself would be 
governed by the law of the state where the action was 
brought.” 


CONCLUSION 


1. Appellant’s principal contention is that the present 
suit should be dismissed because of lack of jurisdiction 
or of venue, since this objection was raised in a timely 
manner, of the U. S. District Court for the District of 
Columbia because the contract was not performed and 
executed in the District of Columbia and the applicable 
statutory provision expressly states that all actions arising 
under the Miller Act be “brought in the United States Dis- 
trict Court for the district where the contract was to be 
performed and executed and not elsewhere.” This language 
is clear, unambiguous, explicit, and exclusive and it is not 
for the courts to change its meaning but for the legislature 
to do so if they deem fit. 


2. That even assuming that the U.S. District Court for 
the District of Columbia has jurisdiction and venue, then 
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to the bonding company is from the contractor, not the 
subcontractor, and appellant is ready to meet its obliga- 
tions under the surety contract when the claim is deter- 
mined in an appropriate manner by bringing the action 
in the forum for the locality where the contract was per- 


formed and executed and where the principal may be sued. 


(5) As a practical matter, a judgment against the prin- 
cipal defendants in the present case, which are large, estab- 
lished reputable corporations, could surely be collected 
without the ultimate necessity of going against the bonding 
company anyway. It makes that much more sense, there- 
fore, to sue the principal defendants in Canada than to 
proceed against only the ponding company in the District 
of Columbia where appellant is only incidentally doing 
business. Incident to this thought is the strong prob- 
ability that, if action were instituted in a Canadian court 
by the subcontractor against the principal defendants, the 
difference would thus be settled between the parties with- 
out need of further action, whereas if the present action 
against only the bonding company were allowed to be hiti- 
gated to conclusion and judgment rendered in favor of 
appellee, then appellant bonding company would have to 
go to the Canadian courts to recover against the bonded 
contractors. Therefore, a “cireuity of action” to which the 
District Court referred (JA 10A) to in its opinion as 
being undesirable, and appellant certainly agrees that it 
would be undesirable, is more likely avoided by instituting 
action in the Canadian courts than by permitting the action 
to remain in the U. S. District Court for the District of 
Columbia. 


(6) The opinion states (JA 11A) “Moreover, the con- 
tract between the United States and the prime contractor 
seems not to support the view of the surety that resort 
should be had to Canada.” It must be noted first of all 
that the contract between the prime contractor and the 
United States is not in issue; what is in issue is the con- 
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tract and the cause of action as exists between the con- 
tractor and the subcontractor. Further, the provision of 
the contract quoted in the opinion (JA 11A) to the 
effect that all matters relating to the interpretation of 
or arising out of, or in connection with the performance of 
this contract shall be governed and determined in accord- 
ance with the laws of the United States of America can 
go only so far. There are many matters such as local labor 
laws and taxes which are not governed by federal law but 
which would be governed, for instance in a state of the 
United States, by that state law. Counsel for the appellee 
himself cites the case of the United States ex rel Crowder 
vs. Fidelity & Deposit Company of Maryland, supra, which 
stated in referring to the subject Miller Act provision. 
“This provision was inserted to insure that the rights and 
liabilities of the parties as to all issues not involving 
interpretation of coverage of the Act itself would be 
governed by the law of the state where the action was 
brought.” 


CONCLUSION 


1. Appellant’s principal contention is that the present 
suit should be dismissed because of lack of jurisdiction 
or of venue, since this objection was raised in a timely 
manner, of the U. S. District Court for the District of 
Columbia because the contract was not performed and 
executed in the District of Columbia and the applicable 
statutory provision expressly states that all actions arising 
under the Miller Act be “brought in the United States Dis- 
triet Court for the district where the contract was to be 
performed and executed and not elsewhere.” This language 
is clear, unambiguous, explicit, and exclusive and it is not 
for the courts to change its meaning but for the legislature 
to do so if they deem fit. 


2. That even assuming that the U.S. District Court for 
the District of Columbia has jurisdiction and venue, then 
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the suit should still be dismissed in the U. S. District Court 
for the District of Columbia under the established prin- 
ciples of forum non eonveniens for the following reasons: 


(a) None of the principal parties hereto are incorpo- 
rated in the District of Columbia nor is the District of 
Columbia their principal place of business. 


(b) Although appellant surety company is licensed to do 
business within the District of Columbia, it is a New York 
corporation. 


(c) The subject contract was performed and executed in 
Goose Bay, Labrador, Canada, which is hundreds of miles 
from the District of Columbia. The inconvenience therefore 
of witnesses to testify, virtual impossibility of subpoena, 
and subject matter to determine is manifest. 


(d) The principal defendants to this action, Peter Kie- 
wit Sons of Canada, Limited, and Perini, Limited, are not 
amenable to service in this jurisdiction and therefore can- 
not be joined in the present action. 


/s/ Geoffrey Creyke, Jr. 
GrorrrEY CREYKE, JR. 


/s/ J. Mitchell Brown 
J. Mrrcnert Brown 
400 Washington Building 
Washington 5, D. C. 
Attorneys for Appellant 
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STATEMENT OF QUESTIONS PRESENTED 


Appellee states that in its opinion the questions are: 


1. Does the U.S. District Court for the District of 
Columbia have jurisdiction and venue over an action on 
a bond executed under a law of the United States, which 
action has been commenced in the name of the United 
States to the use and benefit of a Florida corporation 
against a New York corporation when the latter is doing 
business in and has been properly served within the 
District of Columbia? 


2. Did Congress intend the language of the Miller 
Act which states that all actions arising thereunder be 
brought “in the United States District Court for any 
district in which the contract was to be performed and 
executed and not elsewhere” to apply to suits on con- 
tracts performed outside the United States? 


3. Can Congress by a law relating to venue effectively 
deprive all United States District Courts of jurisdiction 
created by the Constitution? 


4. Is the doctrine of forum non conveniens applicable 
to this action? 
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In THE 


United States Court of Appeals 
For rue Disreict or CotumsBia Crecuir 


No. 16431 


Inpemnrry Insurance Company or NortH AMERICA, 
a corporation, 


Appellant 


v. 


Unrrep States to the use and benefit of 
Baey-Lewis-WiLtiaMs or Fiorina, Inc., 
Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Parties 


The plaintiff, appellee, is the United States of America 
to use and benefit of Bailey-Lewis-Williams of Florida, 
Incorporated. The sole defendant is Indemnity Insur- 
ance Company of North America, a bonding company 
incorporated in New York and doing business in the 
District of Columbia. 
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Facts 


Appellee performed work as a subcontractor on a gov- 
ernment construction project in Labrador. The prime 
contractor, a Canadian corporation, furnished a Miller 
Act payment bond in the amount of $2,500,000.00 to guar- 
antee payment to all persons supplying labor and ma- 
terials on the contract. (JA 12). Appellant was surety 
on the bond. 


The contract between the government and the prime 
contractor provided in Clause 32: 


“(a) It is expressly understood and agreed that 
notwithstanding the status of the parties hereto or 
the place of execution of this contract, all matters 
relating to the interpretation of or arising out of 
or in connection with the performance of this con- 
tract shall be governed by and determined in accord- 
ance with the laws of the United States of America.” 
(JA 11). 


The subcontract between appellee and the prime con- 


tractor incorporated the above quoted provision. (JA 
11 footnote). 


On January 23, 1961, appellee filed a complaint in the 
United States Court for the District of Columbia alleging 
non-payment by the prime contractor of the balance due 
under the subcontract. Service was made on appellant 
bonding company. Service attempted on the prime con- 
tractor, a Canadian corporation, was returned. 


Appellant moved to dismiss the complaint on the basis 
of lack of jurisdiction and venue, failure to state a claim 
upon which relief can be granted, and forum non con- 
veniens (JA 8). After a hearing and rehearing, the Dis- 
trict Court entered a memorandum decision (JA 9) and 
an order denying the motion (JA 16). 


Sa 
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Statutes Involved 
Constitution, Art. III, Sec. 2: 


“The judicial Power shall extend to all Cases, in 
Law and Equity, arising under this Constitution, the 
Laws of the United States, and Treaties made, or 
which shall be made, under their authority ;—to all 
Cases affecting Ambassadors, other public Ministers 
and Consuls;—to all Cases of admiralty and mari- 
time Jurisdiction;—to Controversies to which the 
United States shall be a Party;—to Controversies 
between two or more States—between a State and 
Citizens of another State;—between Citizens of dif- 
ferent States;—between Citizens of the same State 
claiming Lands under Grants of different States, and 
between a State, or the Citizens thereof, and foreign 
States, Citizens or Subjects.” 


Act of June 25, 1948, c. 646, 62 Stat. 934, US.C.A., 
Title 28, Sec. 1352: 


“The district courts shall have original jurisdiction, 
concurrent with State courts, of any action on a bond 
executed under any law of the United States.” 


Act of Jume 25, 1948, c. 646, 62 Stat. 935, U.S.C.A., 
Title 28, Sec. 1391 (c): 


“A corporation may be sued in any judicial district 
in which it is incorporated or licensed to do business 
or is doing business, and such judicial district shall 
be regarded as the residence of such corporation for 
venue purposes.” 


Act of August 24, 1935, c. 642, Sec. 1, 49 Stat. 793, 
U.S.C.A., Title 40, Sec. 270a: 


“(a) Before any contract, exceeding $2,000 in 
amount, for the construction, alteration, or repair of 
any public building or public work of the United 
States is awarded to any person, such person shall 
furnish to the United States the following bonds, 
which shall become binding upon the award of the 
contract to such person, who is hereinafter designated 
as contractor: 


SS 
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(1) A performance bond with a surety or sure- 
ties satisfactory to the officer awarding such con- 
tract, and in such amount as he shall deem ade- 
quate, for the protection of the United States. 


(2) A payment bond with a surety or sureties 
satisfactory to such officer for the protection of 
all persons supplying labor and materia! in the 
prosecution of the work provided for in said 
contract for the use of each such person. .. - 
Whenever the total amount payable by the terms 
of the contract shall be more than $5,000,000 the 
said payment bond shall be in the sum of 
$2,500,000. 


“(b) The contracting officer in respect of any con- 
tract is authorized to waive the requirement of a 
performance bond and payment bond for so much of 
the work under such contract as is to be performed 
in a foreign country if he finds that it is impracticable 
for the contractor to furnish such bonds.” 


Act of August 24, 1935, ¢. 642, Sec. 2, 49 Stat. 794, 
U.S.C.A., Title 40, Sec. 2700: 


“(a) Every person who has furnished labor or ma- 
terial in the prosecution of the work provided for 
jn such contract, in respect of which a payment bond 
is furnished under section 270a of this title and who 
has not been paid in full therefor before the expira- 
tion of a period of ninety days after the day on which 
the last of the labor was done or performed by him 
or material was furnished or supplied by him for 
which such claim is made, shall have the right to sue 
on such payment bond for the amount, or the balance 
thereof, unpaid at the time of institution of such 
suit and to prosecute said action to final execution 
and judgment for the sum or sums justly due him; 

” 


Act of March 4, 1915, ¢. 153, Sec. 20, 38 Stat. 1185; 
June 5, 1920, c. 250, Sec. 33, 41 Stat. 1007; U.S.C.A., 
Title 46, Sec. 688: 


“Any seaman who shall suffer personal injury in 
the course of his employment may, at his election, 


5 


maintain an action for damages at law, with the right 
of trial by jury, and in such action all statutes of 
the United States modifying or extending the com- 
mon-law right or remedy in cases of personal injury 
to railway employees shall apply; and in case of the 
death of any seaman as a result of any such personal 
injury the personal representative of such seaman 
may maintain an action for damages at law with the 
right of trial by jury, and in such action all statutes 
of the United States conferring or regulating the 
right of action for death in the case of railway em- 
ployees shall be applicable. Jurisdiction in such 
actions shall be under the court of the district in 
which the defendant employer resides or in which 
his principal office is located.” 


Summary of Argument 


I. A. Jurisdiction of this action is vested in the 
United States District Courts by the Consti- 
tution. 


1. The United States is a Party to the action. 
2. Diversity of citizenship is present. 


Jurisdiction of this action is vested in the 
United States District Courts by statute. 


1. This action is on a bond executed under a 
law of the United States. 


II. Venue lies in the United States District Court for 
the District of Columbia. 


A. Appellant is a corporation doing business in 
the District of Columbia. 


B. The Miller Act requirement that suits be 
brought “in the United States District Court 
for any district in which the contract was to be 
performed and executed and not elsewhere” is 
not applicable to contracts performed. and 
executed outside the jurisdiction of all United 
States District Courts. 
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1. The Act when read in its entirety clearly 
shows that Congress was here dealing with 
domestic rather than foreign contracts. 


. The legislative history of the Act indicates 
that Congress rather than intending a de- 
privation of venue intended to make venue 
lie in a court accessible to those protected 
by Miller Act bonds. 


_ If the effect of Congress’ language is to 
deprive all District Courts of Jurisdiction 
then the amendment is clearly unconstitu- 
tional. 


III. The doctrine of forum non conveniens is not appli- 
cable to this case. 


A. Appellant has not only failed to suggest an- 
other forum which is more convenient but has 
suggested a forum of doubtful jurisdiction and 
one in which appellant is not amenable to 
process. 


Application of the doctrine would result in de- 
priving appellee of his right to sue on the 
bond. 


ARGUMENT 
L A. Jurisdiction of this Action Is Vested in United 
States District Courts by the Constittuion. 


Article III, Section 2 of the Constitution of the United 
States provides: 


“The judicial power shall extend to all Cases, in 
Law and Equity, arising under the Laws of the United 
States . . . —to Controversies to which the United 
States shall be a party; —to Controversies between 
_. , . Citizens of different States .. . Pid 
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1. The United States is a Party to the Action. 


This suit was brought in the name of the United States 
for the use and benefit of Bailey-Lewis-Williams of Flori- 
da, Ine. 


In U.S. Fidelity Company v. Kenyon, 27 S.Ct. 381, 
204 U.S. 349, 51 L.Ed. 516, which was a suit brought on 
the Act of August 13, 1894, 28 Stat. 278, a forerunner of 
the Miller Act in that it authorized suits by laborers and 
materialmen on Government contracts to be brought in the 
name of the United States, the Court said at 356: 


“The United States is not here a merely nominal 
or formal party. It has the legal right, was a prin- 
cipal party to the contract, and, in view of the words 
of the statute, may be said to have an interest in the 
performance of all its provisions. It may be that the 
interests of the Government, as involved in the con- 
struction of public works, will be subserved if con- 
tractors for such works are able to obtain materials 
and supplies promptly and with certainty. To that 
end Congress may have deemed it important to assure 
those who furnish such materials and supplies that 
the Government would exert its power directly for 
their protection. 


“We repeat, the present action, may fairly be re- 
garded as one by the United States itself to enforce 
the specific obligation of the contractor to make 
prompt payment for labor and materials furnished 
to him in his work. There is therefore a controversy 
here between the United States and the contractor 
in respect of that matter. The action is none the less 
by the Government as a litigant party, because one 
of the persons who supplied labor or materials. will 
get the benefit of the judgment.” 


2. Diversity of Citizenship is Present. 


The appellee use plaintiff is a Florida corporation. 
Appellant is a New York corporation doing business in 
the District of Columbia. 
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We submit that the dual constitutional basis for juris- 
diction of United States District Courts over this action 
is clear and unambiguous. 


B. Jurisdiction of This Action Is Vested in the United 
States District Courts by Statute. 


The Act of June 25, 1948, c. 646, 62 Stat. 934, U.S.C.A., 
Title 28, Sec. 1352 states: 


“The district courts shall have original jarisdiction, 
concurrent with State courts, of any action on a bond 
executed under any law of the United States.” 


1. This action is on a bond executed under @ law 
of the United States. 


Appellee brought this suit on the Miller Act bond 
against appellant, the surety on the bond. The bond was 
entered into pursuant to the Miller Act, 40 U.S.C.A., See. 
270a which states: 


“(a) Before any contract, exceeding $2,000.00 in 
amount, for the construction, alteration, or repair of 
any public building or public work of the United 
States is awarded to any person, such person shall 
furnish to the United States the following bonds, 


eee 


(1) A performance bond .... for the protec- 
tion of the United States. 


(2) A payment bond with a surety or sureties 
satisfactory to such officer for the protection of 
all persons supplying labor and material in the 
prosecution of the work provided for in said con- 
tract for the use of each such person. . - s 

We submit that even if jurisdiction to United States 
District Courts had not been granted by the Constitution, 
this 1948 law is a clear grant of jurisdiction to these 
courts. 


Jurisdiction, or the power of the District Courts to 
entertain this action, thus has both @ constitutional and 
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statutory basis. We now turn our discussion to venue, 
the place where a court with jurisdiction may try the 
action. 


Il. Venue Lies in the United States District Court for 
the District of Columbia. 


The Act of June 25, 1948, c. 646, 62 Stat. 935, U.S.C.A., 
Title 26, Sec. 1391(c) states: 


“A corporation may be sued in any judicial district 
in which it is incorporated or licensed to do business 
or is doing business, and such judicial district shall 
be regarded as the residence of such corporation for 
venue purposes.” 


A. Appellant Is a Corporation Doing Business in the 
District of Columbia. 


Appellant is a New York corporation doing business 
at 2133 Wisconsin Avenue, N. W., Washington, D. C. 


There is thus an apparent conflict between the general 
venue statute just cited and the venue provision of the 
Miller Act which requires suits to be brought in the 
district court for any district in which the contract was 
performed and executed. Before attempting to resolve 
the statutory conflict we draw the Court’s attention to 
Texas Construction Company and United States Fidelity 
and Guranatee Co. v. United States of America for the 
use of Caldwell Foundry and Machine Company, Inc., 236 
FR2 138, where the court held that the Miller Act re- 
striction on where the suit is to be brought “is a restric- 
tion only on venue rather than on the power of the court 
to entertain the suit...” (See Texas Construction case, 
at 143). 


A similar conflict in venue statutes was present in two 
cases that arose under the Jones Act relating to actions 
for damages for seamen. The Act of March 4, 1915, c. 
153, Sec. 20, 38 Stat. 1185; June 5, 1920, ¢. 250, Sec. 33, 
41 Stat. 1107, U.S.C.A., Title 46, Sec. 688 states: 
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“Jyrisdiction in such actions shall be under the 
court of the district in which the defendant employer 
resides or in which his principal office is located.” 

The case of Bagner v. Blidberg Rothchild Co., Inc., 84 
FS. 973 (E.D. Pa. 1949) involved a defendant which was a 
Delaware corporation with principal offices in New York 
City. Plaintiff brought suit in the district court for the 
Eastern District of Pennsylvania where defendant was do- 
ing business. Defendant moved for summary judgment on 
the grounds that the action violated the venue provisions 
of the Jones Act. The court treated the motion as @ mo- 
tion to dismiss and denied it holding that the general venue 
section, U.S.C.A., Title 28, See. 1391(c) so affected the 
venue provisions of the Jones Act as to permit suit in 
the Eastern District of Pennsylvania. 


In Bounds v. Streckfus Steamers, Inc., 89 FS. 242 (D. 
Dela. 1950), the defendant was a Delaware corporation 
with its principal office in Missouri. Plaintiff brought suit 
in Delaware on a cause of action arising in Louisiana. The 
court said that under the Jones Act alone the suit was 
properly brought in Delaware and in fact could not be 
brought in Louisiana. Nevertheless on the basis of the 
general venue Section 1391(c) and the fact that Louisiana 
was more convenient for the parties and witnesses the 
court ordered the case transferred to Louisiana. 


Appellee concedes that, although a similar statutory 
conflict was involved, neither of these Jones Act cases are 
exactly analogous to this case for the reasons that the 
Jones Act decisions went off on a reinterpretation of the 
word “residence” which appeared in the Act as well as 
in the general venue statute, and the further reason that 
the Miller Act contains the more restrictive language “and 
not elsewhere”. The Jones Act cases are cited merely 
to indicate the tendency of the courts to apply the general 
venue section when faced with a more exclusive venue 
provision in another statute. Indeed, there is authority 
for the proposition that the general venue section is clear, 
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plain and unambiguous and is not susceptible to inter- 
pretation or construction. C-o-I'wo Fire Equipment Co. 
v. Barnes, C.A. 7, 1952, 194 F.2nd 410, certiorari denied 
72 S.Ct. 763, 343, U.S. 925, 96 L.Ed. 1336, affirmed 73 
S.Ct. 102, 344 U.S. 861, 97 L.Ed. 668, rehearing denied 
73 S.Ct. 273, 344 U.S. 900, 97 L.Ed. 695. 


B. The Miller Act Requirement That Suits Be Brought 
“In the United States District Court for any District 
in Which the Contract Was to Be Performed and 
Executed and Not Elsewhere” Is Not Applicable to 
Contracts Performed and Executed Outside the Juris- 
diction of All United States Courts. 


1. The Act when read in its entirety clearly shows 
that Congress was here dealing with domestic 
rather than foreign contracts. 


Appellant argues that the language of the Miller Act is 
clear and unambiguous. While this may appear to be 
the case at first glance a consideration of the Act in its 
entirety indicates that Congress obviously had in mind 
contracts performed and executed within the United States 
when it provided the restrictive clause in question. The 
attention of the Court is respectfully directed to Section 
270a(2)(b) which states: 


“The contracting officer in respect of any contract 
is authorized to waive the requirement of a perform- 
ance bond and payment bond for so much of the work 
under such contract as is to be performed in a for- 
eign country if he finds that it is impracticable for 
the contractor to furnish such bonds.” 


We submit that at the very least Congress must be 
assumed to have knowledge that foreign countries are 
not located within any district over which United States 
District Courts have jurisdiction. Where, as here, the 
whole scheme of legislation is to provide protection to 
laborers and materialmen on government contracts can 
Congress be considered to have provided an effective ex- 
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clusion from all United States District Courts of laborers 
and materialmen who supply labor or material on foreign 
contracts? 


We ask whether it was the understanding of appellant 
surety company when it accepted its premium on the 
Miller Act bond for $2,500,000.00 that it was immune from 
suit by laborers and materialmen on that bond in any 
United States Court? 


We respectfully submit that to conclude that Congress 
intended any such immunity is an absurdity and totally 
out of concept with the legislative scheme. 


Congress obviously made an omission in the Act by 
failing to provide for venue in the case of foreign con- 
tracts, and given such omission we submit that the general 
venue section 1391(c) governs. 


2. The legislative history of the Act indicates that 
Congress rather than intending a deprivation of 
venue intended to make venue lie in a court accessi- 
ble to those protected by the surety bond. 


A consideration of the legislative history of the Miller 
Act is most enlightening on the question of the intent 
of Congress in limiting venue. 


The Miller Act is a successor of the so-called Heard 
Act, Act of August 13, 1894, ¢. 280, 28 Stat. 278; US. 
C.A., Title 40, Sec. 270, as amended February 24, 1905, 
ce. 778, 33 Stat. 811; March 3, 1911, ¢. 231, Sec. 291, 36 
Stat. 1167. 


Under the Heard Act a single bond was provided on 
government contracts. The bond guaranteed the govern- 
ment performance by the prime contractor, and also 
guaranteed the latter’s payment to those supplying labor 
or material. The Act provided: 


“That where suit is instituted by any of such eredi- 
tors on the bond of the contractor it shall not be 
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commenced until after the complete performance of 
said contract and final settlement thereof, and shall 
be commenced within one year after the performance 
and final settlement of said contract and not later. 
And provided further, That where suit is so instituted 
by a creditor or by creditors, only one action shall 
be brought, and any creditor may file his claim in 
such action and be made party thereto within one 
year from the completion of the work under said 
contract, and not later.” 

The provision that only one suit be brought by laborers 
or materialmen on the bond and the requirement that all 
subcontractors intervene in this suit produced hardships 
of a nature which might have been anticipated. Suits 
were filed by one subcontractor without any knowledge on 
the part of other subcontractors and their failure to inter- 
vene forfeited their right to sue on the bond. It must 
be recalled that no venue restriction was contained in the 
original Act and hence a subcontractor could sue in a 
court far removed from the district where the work was 
performed and the local laborers and materialmen either 
had to travel to the distant court or they would lose all 
rights they had to sue on the bond. We submit that it 
was to eliminate or reduce this hardship that Congress 
in 1905 wrote in the provision restricting venue to the 
court of the district in which the contract was performed. 


While the report accompanying the 1905 amendment 
(S. Rep. 3918, 58th Congress, 3rd Session) does not fur- 
nish evidence for the reason that prompted the venue 
provision, we respectfully direct the attention of the Court 
to a review of the hardship cases arising under the Heard 
Act which appears in the hearings on the Miller Act 
(Hearings before the Committee on the Judiciary, House 
of Representatives—Serial 4, 74th Congress, Ist Session, 
entitled “Bonds of Contractors in Public Works. March 
8, 22, April 26, and May 3, 1935. Library of Congress 
number J 75, 1935, C 9 j). 
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We submit that the over-all legislative scheme as evi- 
denced in the various laws enacted by Congress shows 2 
clear intention of Congress to accommodate laborers and 
materialmen rather than, if appellant’s conclusion is ac- 
cepted, to exclude them from all United States District 
Courts. 


3. If the effect of Congress’ language is to deprive all 
District Courts of jurisdiction then the amendment 
is clearly unconstitutional. 


Appellant’s argument if brought to its logical conclusion 
would stand for the proposition that Congress intended 
by the venue provision of the Miller Act to restrict venue 
in actions on contracts performed abroad to courts that 
do not exist, eg., in this instance to a United States 
District Court for Labrador. In other words, appellant 
would have the Court believe that Congress provided a 
venue restriction for Miller Act suits that would deny 
jurisdiction to any and all United States District Courts. 
On this we submit that even had Congress intended such 
an absurdity the restriction would be unconstitutional. 
Jurisdiction of actions to which the United States is a 
party, and/or in which there is diversity of citizenship 
is vested in the federal courts by Article III, Sec. 2 of the 
Constitution (See Section I A of this brief), and no 
statute passed by Congress can destroy a right created 
by the Constitution). 


I. The Doctrine of Forum Non Conveniens Is Not 
Applicable to This Case. 


A. Appellant has not only failed to suggest another 
forum which is more convenient but has sug- 
guested a forum of doubtful jurisdiction and one 
in which appellant is not amenable to process. 


The speciousness of appellant’s claim that the doctrine 
of foram non conveniens should be applied here is amply 
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demonstrated by a consideration of the facts of the com- 
plaint, the doctrine itself, and most of all by appellant’s 
suggestion as to where the suit should be tried. 


The facts alleged in the complaint show appellee to be 
a Florida corporation, which did work in Labrador for 
a Canadian corporation. Although appellant slyly refers 
to this latter corporation as “the principal defendants” 
the record in this case shows but one defendant, the 
Indemnity Insurance Company of North America. There 
is nothing unusual about an action against the surety 
alone. Indeed, one of the obvious intents of Congress in 
requiring bonds on government contracts was to protect 
laborers and materialmen against the eventuality of the 
prime contractor leaving town or going bankrupt. 


See United States v. Aetna Casualty & Surety Co., 
C.C.A. Mich. 1925, 5 F 2 412, wherein the court held that 
an action on a payment bond could be maintained against 
the surety alone without joining the prime contractor. 


The fatal error in appellant’s claim to the application 
of the doctrine of forum non conveniens lies in a con- 
sideration of the doctrine itself. A necessary condition 
to the application of the doctrine is another forum where 
the defendant can be sued. In the Gulf Oi case cited 
by appellant as precedent for the application of the doc- 
trine, the court said at 506: 


“In all cases in which the doctrine of forum non 
conveniens comes into play, it presupposes at least 
two forums in which the defendant is amenable to 
process; the doctrine furnishes criteria for choice 
between them.” 

What is the choice here? Appellant employing the 
devious reference to “the principal defendants” suggests 
as the proper forum “the Canadian courts which sit in 
the area where the work was performed and where the 
principal defendants can be brought into court.” Does he 
mean Labrador? If so, then appellee might indeed be 
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excused for not expressing gratitude for the suggestion 
in view of the fact that neither the prime contractor nor 
appellant is amenable to process there. 


Does appellant mean elsewhere in Canada? Then ap- 
pellee must point out that elsewhere in Canada is not 
where the work was performed and the only possible con- 
venience would be to the prime contractor who does not 
happen to be a party to this action. 


As the Judge below pointed out, the suggestion of 
appellant—that appellee should sue first in Canada and 
once the claim has been reduced to judgment, then, if 
necessary, appellee could bring action against the surety 
wherever it can be found—is more circuitous than the 
one action which is the present action. We submit that 
if the application of the doctrine would lead to two suits, 
it would be a gross abuse of the courts’ discretion. 


The court below referred to another reason for its re- 
fusal to apply the doctrine. The contract between the 
prime contractor and the government specified that not- 
withstanding the place of execution all matters relating 
to the interpretation of or arising out of or in connection 
with the performance of this contract “shall be governed 
by and determined in accordance with the laws of the 
United States of America”, and further that no suit could 
be brought by the contractor against the Government 
except in a United States court of competent jurisdiction 
(JA 11). The subcontract between the prime and appellee 
incorporated this last provision (JA 11 footnote). 


Lastly, we draw the Court’s attention to the fact that 
the one year Statute of Limitations has run out and would 
be a complete defense to any subsequent action on the 
bond in Canada or elsewhere. 


ee 
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B. Application of the doctrine would result in depriv- 
ing appellee of his right to sue on the bond. 


As demonstrated in the previous section of this brief 
an application of the doctrine would bar appellee from 
his right to sue on the bond. Not only could appellee 
not get service, not only has the Statute of Limitations 
run, but there is a likelihood that Canadian courts would 
refuse jurisdiction on substantive grounds. 


We submit that in no respect has appellant demon- 
strated a balance of conveniences that would persuade a 
court to exercise its discretion to apply the doctrine of 
forum non conveniens. As the Supreme Court said in 
the Gulf Oil case at 508: 


“The court will weigh relative advantages and ob- 
stacles to fair trial. ... . But unless the balance 
is strongly in favor of the defendant, the plaintifi’s 
choice of forum should rarely be disturbed.” 

We submit that the balance of convenience would not 
support application of the doctrine, and that no authority 
exists for its application where jurisdiction would. be 
undermined. 


CONCLUSION 


We respectfully submit: 


1. That the United States District Court for the Dis- 
trict of Columbia has a constitutional and statutory basis 
for jurisdiction and venue over this action. 


2. That Congress did not intend the Miller Act venue 
restriction to apply to contracts performed outside the 
United States. 


3. That had Congress so intended, the restriction would 
be unconstitutional. 


18 


4. That the District Court exercised proper discretion 
jn refusing to apply the doctrine of forum non conveniens. 
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In THE 


United States Court of Appeals 


For rae Disrricr oF COLUMBIA 
No. 16,431 


Inpemntry Insurance Company or NortH AMERICA, 
a corporation, 
Appellant 
v. 


Unrrep States to the use and benefit of 
Bawey-Lewis-Wi1uMs or Froripa, Inc., 
Appellee 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


Appellee’s Brief exhibits an unusual disregard for the 
simple fact that the Miller Act (Act of August 24, 1935, 
c. 642, Sec. 2, 49 Stat. 794, U.S.C., Title 40, Sec. 270b) 
explicitly deprives the United States District Court for 
the District of Columbia of jurisdiction in this case. 
Furthermore, it seeks to becloud that fact by urging upon 
this court the extraordinary view that Article III, Section 
2 of the Constitution is self-executing and that general 
statutory provisions prevail over specific ones. Finally, 
Appellee now claims, at this late date, that it brought 
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suit under a general statute allowing suit on certain bonds 
(Act of June 25, 1948, c. 646, 62 Stat. 934, U.S.C., Title 
28, Sec. 1352), rather than under the Miller Act, although 
its Complaint is entitled, “Complaint Under Miller Act.” 


1. The principle that Article III, Section 2 of the 
Constitution of the United States is not self-executing 
is so well established as to defy argument. “Only the 
jurisdiction of the Supreme Court is derived directly 
from the Constitution. Every other court created by 
the general government derives its jurisdiction wholly 
from the authority of Congress.” Kline vs. Burke Con- 
struction Company, 260 U.S. 226, 234 (1922). “Circuit 
courts do not derive their judicial power immediately 
from the Constitution, as appears with sufficient explicit- 
ness from the Constitution itself .... Consequently, the 
jurisdiction of the cireuit court in every case must de- 
pend upon some act of Congress... .” Case of The 
Sewing Machine Companies, 85 U.S. 553, 577 (1873). 


2. It is indisputable that the only act of Congress 
which specifically deals with jurisdiction of this case is 
the Miller Act. It is equally indisputable that the Miller 
Act specifically disallows all jurisdiction except that 
limited to “the United States District Court for any dis- 
trict in which the contract was to be performed and 
executed and not elsewhere.” Lastly, “it is clear that 
Congress, inasmuch as it possesses the power to ordain 
and establish all courts inferior to the Supreme Court, 
may also define their jurisdiction.” Case of The Sewing 
Machine Companies, supra. “That body may give, with- 
hold, or restrict such jurisdiction at its discretion, pro- 
vided it be not extended beyond the boundaries fixed by 
the Constitution.” Kline vs. Burke Construction Com- 
pany, supra. 

Disregarding this with fine aplomb, and apparently 
thinking that an untenable theory can buttress an un- 
substantiated argument, Appellee states, that, because the 
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Constitution affirmatively grants jurisdiction to the in- 
ferior federal courts, it is unconstitutional for Congress 
to limit that jurisdiction in the Miller Act. The latter 
premise being based on the former, the two must fall 
together. A party “does not have an ‘established right’ 
to have its case tried in a United States District Court.” 
Westark Production Credit Association vs. Federal and 
Deposit Company of Maryland, 100 F. Supp. 52, 53 (W.D. 
Ark. 1951). “Congress is the creator of all inferior 
federal courts. . . . The jurisdiction and authority of 
each is confined solely to that which Congress bestows.” 
Marquette Cement Mfg. Co. vs. Federal Trade Commis- 
sion, 147 F. 2d. 589, 592, 593 (CA-7, 1945). 


Moreover, the fact that the payment bond provided 
for in U.S.C., Title 40, Sec. 270a(a)(2) is required to 
cover only 50% of the value of the contract clearly shows 
the necessity of limiting jurisdiction under the Act so 
that many suits brought in many different courts do not 
use up the proceeds of the bond without the knowledge 
of all interested parties. 


“The provisions of the Heard Act [the predecessor of 
the Miller Act] are mandatory, and leave no discretion in 
the court to entertain jurisdiction, unless the work per- 
formed was ‘in the district in which said contract was 
to be performed and executed’.” United States, to Use 
of New York Plumbers’ Specialties Co., Inc. vs. Silver- 
burg Construction Co., Inc., 10 F. Supp. 121, 122 (E.D. 
N.Y., 1935). It is uncontroverted that the contract was 
performed and executed in Labrador, not in the District 
of Columbia. 


3. In an heroic attempt to overcome the obvious short- 
comings of his previous argument, Appellee next takes 
the position that U.S.C., Title 28, Sections 1352 and 1391 
(ec), rather than the Miller Act, control this case. His 
position is as uncomplicated as it is unsound. He argues 
that general statutory provisions prevail over specific 
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ones—but he argues with the Supreme Court. “Specific 
terms prevail over the general in the same or another 
statute which otherwise might be controlling.” MacEvoy 
vs. United States, 322 U.S. 102, 107 (1944). 


The sole case that Appellee cites for his surprising 
proposition, C-O Two Fire Equipment Co. vs. Barnes, 
194 F. 2d. 410, 413 (CA-7, 1952), affirmed, 344 U.S. 861, 
rehearing denied, 344 U.S. 900, does indeed state that 
the general venue section (28 U.S.C., 1391 (¢)) is clear, 
plain and unambiguous and not susceptible to interpreta- 
tion or construction. But with a subtlety born of neces- 
sity, Appellee neglects to quote the very next sentence 
of that opinion wherein the court says, “But even so, the 
point is immaterial.” That case, like Stonite Products 
Company vs. Melvin Lloyd Company, 315 U.S. 561 (1942), 
holds that a statute specifically limiting venue in patent 
infringement cases prevails over the general venue stat- 
ute found in U.S.C., Title 28, Section 1391 (ce), the very 
section on which Appellee relies. “Congress did not in- 
tend the Act of 1897 to dovetail with the general pro- 
visions relating to the venue of civil suits, but rather that 
jt alone should control venue in patent infringement pro- 
ceedings.” Stonite Products Company, supra, at 566. 
“Intervenor’s contention, if accepted, would result in par- 
tial if not complete emasculation of Section 1400 (b) as 
jt relates to a corporate defendant in actions for patent 
infringement.” C-0-Two Fire Equipment Co., supra. 


Likewise, Appellee’s contention that the general statute 
granting jurisdiction to United States District Courts in 
actions on bonds, U.S.C., Title 28, Section 1352, prevails 
over specific statutes limiting that jurisdiction has been 
rejected by the courts. It has been held that there is no 
inconsistency between that section and US.C., Title 12, 
Section 1138, depriving federal courts of jurisdiction over 
suits involving production credit associations. “Since the 
Congress has complete authority over the jurisdiction of 
United States District Courts, this court sees no valid 
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objection to the Congress restricting or removing juris- 
diction in certain instances or under certain circumstances, 
which, but for the specific congressional action in that 
regard, would otherwise exist under general jurisdictional 
grants.” Westark Production Credit Association vs. Fed- 
eral and Deposit Company of Maryland, supra at 59. 


The requirement that suits on payment bonds posted 
by government contractors pursuant to the Act of Febru- 
ary 24, 1905, 33 Stat. 811, to the Federal circuit court 
for the district in which said contract was to be per- 
formed, and not elsewhere, was held to be a jurisdictional 
requirement. The Court stated that the contention of a 
plaintiff who sued on such a bond that this restriction 
should not be applied, “is rested largely upon the sup- 
position that, in instances like the present, where the 
defendants, or some of them, are inhabitants of another 
district, there is an insuperable barrier to the mainte- 
nance of the action in the district wherein the contract 
was to be performed. But this supposition is a mistaken 
one, for the provision restricting the place of suit oper- 
ates pro tanto to displace the provision upon that subject 
in the general jurisdictional act... .” United States v. 
Congress Construction Company, 222 U.S. 199, 203 (1911). 


4. Still seemingly undaunted, Appellee next asks this 
court to consider the legislative history of the jurisdic- 
tional limitation in the Miller Act—of which he admits 
there is none. Even if legislative history were available, 
the court would err in considering it. “In view of the 
unambiguous language used, the court does not believe 
that it should resort to the legislative history of the act 
as an aid in construing it.” Westark Production Credit 
Association, supra at 54. 


“Congress’ mandate regarding venue and the exercise 
of jurisdiction is binding upon the Federal courts. Const. 
Art. 3, Sec. 2. Our general power to supervise the ad- 
ministration of justice in the federal courts . . . does not 
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extend to disregarding a validly enacted and applicable 
statute or permitting departure from it, even as in such 
matters as venue.” United States v. National City Lines, 
334 U.S. 573, 588, 589 (1948). 


“The further argument of the plaintiffs with respect to 
matters of policy and convenience to employees and their 
dependents has no merit in view of the explicit language 
of the Act. This is clearly an argument to be addressed 
to Congress.” Lockheed Overseas Corporation vs. Pills- 
bury, 58 F. Supp. 375, 377 (S.D. Calif., 1944). 


5. Appellee next presents the incongruous argument 
that the United States is the party plaintiff in this action 
and that diversity of citizenship exists as a basis for 
federal court jurisdiction. Appellant readily concedes the 
position of the United States in this case, and further 
says that for this reason the argument that diversity of 
citizenship exists is absurd. “It has been decided that 
under this statute, for jurisdictional purposes, the United 
States is the real party plaintiff... . Obviously, this 
suit is not a controversy between citizens of different 
states, and the rules governing where such diversity of 
citizenship exists have no application.” Davidson Bros. 
Marble Company vs. United States, 213 U.S. 10, 17 
(1909). “The language of the Constitution . . . certainly 
indicates that a state is a different thing from a citizen 
of a state; and that when the words ‘citizens of different 
states’ are used, it certainly was not intended to include 
in that class suits in which a state is a party.” State of 
Alabama vs. Wolffe, 18 Fed. 836, 8388 (CCMD Ala., 1833). 


6. Finally, recognizing the lack of any real authority 
to support its position, Appellee asks this court to con- 
sider certain allegedly analogous cases although at the 
same time he himself admits that each is distinguishable 
both on the facts and the law. Appellant, too, could bur- 
den this court with extensive citation of truly analogous 
eases. For example, Bassett vs. Massman Const. Co., 120 
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FP. 2d. 230 (CA-8), cert. denied, 314 U.S. 648 (1941), and 
Lockheed Overseas Corporation vs. Pillsbury, 58 F. Supp. 
375 (S.D. Calif., 1944), both hold that the provision in 
the Longshoremen and Harbor Workers Compensation 
Act, U.S.C., Title 38, Section 921, that cases must be in- 
stituted only in United States District Courts for the 
district in which an injury occurred, restrict the juris- 
diction of the federal courts to hear such cases. 


Appellant, however, prefers to keep the issue in this 
case confined to the single question which exists, ie., 
whether this court will or will not accept the jurisdictional 
limitation which Congress clearly imposed in the Miller 
Act. “The Miller Act, like the Heard Act, is highly re- 
medial in nature. It is entitled to a liberal construction 
and application in order properly to effectuate the Con- 
gressional intent to protect those whose labor and ma- 
terials go into public projects. [citing cases] But such 
a salutary policy does not justify ignoring plain words 
of limitation and imposing wholesale liability on payment 
bonds.” MacEvoy vs. United States, 322 U.S. 102, 107 
(1944). (Emphasis added.) 
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CONCLUSION 


The issue raised in this appeal is a clear one. It is 
evident that Appellee has shown no basis for asserting 
the jurisdiction of this court. The lower court’s opinion 
should be reversed. 


Respectfully submitted, 


/s/ Roy S. Mitchell 
Roy S. MircHELL 
Attorney for Appellant 
400 Washington Building 
Washington 5, D. C. 
Hupson AND CREYKE 
Of Counsel 
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